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Therefore surrogate motherhood transfers the problem of
mother’s identifying to the next level, Roman lawyer could
never think of.

In my opinion, the most urgent issues of the surrogate
motherhood are, firstly, the issue of the commercialisation
children’s birth, which is connected to the issue of the de-
termining the nature of the surrogate motherhood problem,
and, secondly, the issue of the legal status of the children,
born by the surrogate motherhood, who is citizen of the for-
eign state.

The first issue is relevant to Russia. The main reason for
this situation is a current state of the Russian legal regula-
tion of the surrogate motherhood. There are many restric-
tions in the sphere of the assisted reproductive technolo-
gies' (people can use the services of the surrogate mother
only in case of special medical reasons; single man has no
right to conclude a surrogate motherhood contract etc.),
but these restrictions are ineffective due to the absence
of the sanctions and controversial judicial practice. For in-
stance, state courts claimed the refusal to register father-
hood of the single man to be unlawful despite the prohibi-
tion of the single man to have baby by the surrogacy.?

Russian law recognises the surrogate motherhood as a
contract, but the nature of this contract is questionable.
At first sight, the civil nature of this contract is the right
answer — the parties voluntarily enter into a contractual re-
lationship, independently determine their rights and obli-
gations, and as a rule, the relationship is built on the princi-
ple of compensation for “services” provided by a surrogate
mother. However the problem is to recognise the subject
of this contract. The baby obviously can not be the subject
of the contract, otherwise this contract regulates the hu-
man trafficking. The transfer of the child from the surrogate
mother to the legal parents also can not be the subject of
the contract — Family law of Russia provides the uncondi-
tional right of a surrogate mother to refuse to transfer her
child to his genetic parents. The next idea for the subject of
the contract is the bearing of the child - but this case can
be compared with organ trafficking or with prostitution as
a form of the body trafficking, because woman’s body be-
comes the subject of the contract®.

Therefore surrogate motherhood contract can not be
claimed as a civil law contract. However Supreme Court of
Russia follows the idea of using civil law principles accord-
ing to the surrogate motherhood contract®.

The most relevant issue of the surrogate motherhood of
Japan is the issue of the legal status of the children, born
by the surrogate motherhood, who is citizen of the foreign
state.

! Mpuka3 MuHucTepcTsa 3apaBooxpaHerns Poccuiickoit Pegepauum
0T 31.07.2020 N2 803H. CMNC «fapaHT».

? PeweHune babywkuHckoro paiioHHoro cyfa r. MockBbl OT 4 aBrycTa
2010 r. no geny Ne 2-2745/10.

3 Fundamental legal problems of surrogate motherhood: global
perspective / ed. P. Mostowik. Warszawa: Wydawnictwo Instytutu Wymiaru
Sprawiedliwosci, 2019. p. 77.

“ TMocraHoBneHue MneHyma BepxosHoro cyga P® ot 16.05.2017 N2 16
(B pea. 0T 26.12.2017) «0 npuMeHeHWUM cynamu 3aKOHOAATENbCTBA MpU
paccCMOTPeHN fieN], CBA3aHHbIX C YCTAHOBIEHWNEM MPOUCXOXAEHUA AeTen».
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Japan does not recognise surrogate motherhood (there
is no legal regulation on this issue). Therefore Japanese,
who use the services of the foreign surrogate mother, has
challenges according to the legal recognition of their chil-
dren, born by foreign surrogate mother.

The most important case on that issue in Japan is the
Aki Mukai Case®. In this case, Supreme Court of Japan con-
cluded, that Aki Mukai can not be identified as a legal moth-
er of the children, born by the American surrogate mother,
despite of the fact that Aki Mukai is genetically related to
the children. This decision is based on the mentioned ear-
lier presumption mater semper certa est — even if Aki Mukai
gave her biological material to the surrogate mother, she
can not be recognised as a legal mother of the children in
Japan, because she did not physically carry the children and
did not gave them birth.

Supreme Court decision caused a serious legal confu-
sion, because United State’s law identified Aki Mukai as a
legal mother of the children, but the Japanese law iden-
tifies American surrogate mother as a legal mother of the
children.

In conclusion, surrogate motherhood is controversial
legal institute, which can absolutely not be recognised by
all states in the world, but every legal system should give a
chance to every child, born by the surrogate mother, to have
an appropriate legal status.

MepsepeBa A.M.
Cankm-llemepbypeckuli 20cy0apcmseHHbili
VHuBepcumem

HayyHbil pykosodumes:

K.t0.H., accucmesm UrHatobes A.C.

INTERNATIONAL LAW AND NATIONAL
LAW INTERRELATION: AN EXAMPLE
OF MODERN OKINAWA, JAPAN

Okinawa is the stumbling block of nowadays’ relations
between the United States of America (“USA”) and Japan.
An example of the legal status of Okinawa allows to trace
interrelation of international and national legal systems in
a modern world.

The process of creation and further enactment of the
Constitution of Japan (“Constitution”) in 1947° was accom-
panied by the Act of surrender of Japan in 1945 and the
Statute of International Military Tribunal for the Far East in
1946. In these legal acts the strategic interest of the USA
prevailed. The Constitution implied the so-called “No war”
provision of Article 9 that renounced war as a sovereign

> Judgment of the Second Petty Bench, Supreme Court of Japan,
March 23, 2007, Minshu. URL: https://www.courts.go.jp/app/hanrei_en/
detail?id=883 (Accessed 23 October 2021).

¢ The Constitution of Japan. Signed on November 3, 1946.
Commenced on May 3, 1947 // URL : https://www.constituteproject.org/
constitution/Japan_19462lang=en



Pasgen 4. The modern world: challenges, prospects, opportunities

right of the nation and the threat or use of force as means
of settling international disputes.

In 1951, the Security Treaty between the USA and Ja-
pan (“Security Treaty”)! and the Treaty of Peace with Ja-
pan (“Treaty of San-Francisco”)? were signed. The Security
Treaty was marked by establishment of armed forces bases.
The Treaty of San-Francisco implied a provision of Article 3
according to which Japan agrees to transfer the administer-
ing authority of Ryukyu Islands, including Okinawa Island,
to the USA3. In 1952, the Assembly of Ryukyu adopted the
resolution for Okinawa’s reversion to Japan®.

The 1960-1970 was a period of secret diplomacy be-
tween the USA and Japan. The parties agreed to return
the administrative authority back to Japan and leave the
arm forced bases and other military assets in the territory
of Japan®. This decision violated Article 9 of the Consti-
tution, but, due to the agreement being secret, the so-
ciety remained silent till 2009 when the agreement was
revealed.

In the light of Okinawa's issue Articles 98 and 81 of the
Constitution have to be applied. Under Article 98, Constitu-
tion prevails over the laws and governmental acts, and the
international treaties shall be “faithfully observed”®. Under
Article 81, the constitutionality of the laws and other reg-
ulations is to be determined by the Supreme Court, but this
list does not include international treaties’. According to
judicial practice, the Supreme Court may determine the con-
stitutionality of an international treaty if it is “obviously
unconstitutional and void"®. The Tokyo District Court stat-
ed that the transfer of administrative authority on Ryukyu
Islands from Japan to the USA is constitutional, as it does

! Security Treaty Between the United States and Japan. Signed on
September 8, 1951. Commenced on April 28,1953 // URL : https://avalon.
law.yale.edu/20th_century/japan001.asp (Accessed 23 October 2021).

2 Treaty of Peace with Japan. Signed at San Francisco, on September
8, 1951. Commenced on April 28, 1952 // URL : https://treaties.un.org/
doc/publication/unts/volume%20136/volume-136-i-1832-english.pdf
(Accessed 23 October 2021).

3 Article 3: “Japan will concur in any proposal of the United States to
the United Nations to place under its trusteeship system, with the United
States as the sole administering authority, Nansei Shoto south of 29 north
latitude (including the Ryukyu Islands and the Daito Islands), Nanpo
Shoto south of Sofu Gan (including the Bonin Islands, Rosario Island
and the Volcano Islands) and Parece Vela and Marcus Island. Pending
the making of such a proposal and affirmative action thereon, the United
States will have the right to exercise all and any powers of administration,
legislation and jurisdiction over the territory and inhabitants of these
islands, including their territorial waters.”

4 Streltsov, D.V. The problem of Reversion of Okinawa in the US-
Japan Postwar Relations. Vestnik RUDN. International Relations, 2017.
Vol. 17. Ne. 3. Pp. 598-611.

> McCormack, G. Deception and Diplomacy: The US, Japan, and
Okinawa. The Asia-Pacific Journal. Japan Focus, 2011. Vol. 9. Ne. 1. Pp.
1-19.

© Article 98: “This Constitution shall be the supreme law of the nation
and no law, ordinance, imperial rescript or other act of government, or
part thereof, contrary to the provisions hereof, shall have legal force or
validity.” The treaties concluded by Japan and established laws of nations
shall be faithfully observed.”

7 Article 81: “The Supreme Court is the court of last resort with power
to determine the constitutionality of any law, order, regulation or official
act.”

8 Judgment of the Supreme Court of 16 December 1959. //
Judgments of the Supreme Court. URL: https://www.courts.go.jp/app/
hanrei_en/detail?id=13 (para o6paweHus: 15.03.2021).

not directly affect human rights®. The legal status of Okina-
wa is ambiguous. On the one hand, under the provisions of
Constitution, the treaties shall be faithfully observed. On
the other hand, their constitutionality, in the light of the
Constitution of Japan, remains questionable.

To the issue of Okinawa, the Charter of the United Na-
tions and the International Covenant on Civil and Political
Rights, that Japan has signed and ratified, might be ap-
plied. Additionally, as an international custom, the provi-
sions of the Universal Declaration of Human Rights might
be applied.

MeneHTtbeBa B.B.

CesepHbili (Apkmuyeckuli) gpedepanbHbili
yHugepcumem umeru M. B. JlomoHocosa
HayyHbil pykosodumes:

K.3.H., OoyeHm Hypa C.E.

ACTUAL PROBLEMS OF COPYRIGHT
PROTECTION ON THE INTERNET

Due to the specific of relations on the Internet, a num-
ber of problems arise in the field of copyright protection.
First of all, there is not a simple question: how to determine
authorship on the Internet? Such a problem exists due to
the fact that the author of the work should be recognized as
the one whose name is indicated on the original work, that
is, on the page that is the original and placed first. However,
such an analysis requires titanic efforts, and sometimes it
is not even able to give results, since it is very difficult to
prove the establishment of the time of placing an object on
the page. Many researchers are sure that the identification
of authorship on the Internet may face a number of diffi-
culties of a different nature. For example, the situation with
citing any source is complicated, cause source itself may be
posted in violation of copyright. So, there is a problem of
lack of uniform global rules for citing Internet resources.
As a result of which the question arises: what is considered
a violation of copyright in this case?

There is also another problem: what are the limits of the
implementation of copyright for works posted on the Inter-
net? There are some national legal orders according to which
any copying of a copyright work is not allowed without the
consent of the author. However, it is difficult to imagine
a situation in which each copying of an author’s work to a
personal device may be accompanied by the consent of the
author of the original work. In connection with the emer-
gence of such an institution as “bringing to the public”, the
problem of copying works also did not find its solution, since
communicating to the public does not imply copying, but

° Decision of the Tokyo District Court of 24 June 1953, Gyosei
Jiken Saiban Reishu. Collection of Judicial Precedents concerning
Administrative Cases, Vol. 4, Ne. 6. 1579 p.

1 Dashyan M.S. The law of information highways: issues of legal
regulation in the field of the Internet. M., 2007. P. 23.
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