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PEDEPAT

[aHHasa cTaTbs obpalaeTcsa K npobnemMe nermtuMmauum encTBUiA rocyaapcTB Mo ycTpaHe-
HUIO TEPPOPUCTUYHECKON YrpOo3bl BHE NPEAENOB rOCYJAPCTBEHHOW TEPPUTOPUN. B pasnmyHblx
[OKYMEHTax CXOXWe AeNCTBUS ONpenensioTcs pasfnyHbiMU TepMUHaAMWU (MNONUTUYECKOE
ybuNCTBO, uLeneHanpaBfeHHas NUKBMAALMUS, LieNleHanpaBiieHHOe yCTpaHeHue, KasHb 6e3
Hagnexaliero puanyeckoro npolecca, BHecynebHas ka3Hb), 4TO CO34aeT CyLLEeCTBEHHbIE
TPYAHOCTY B MPOLLECCE COrnacoBaHWs BOJb FOCYAAPCTB NpU pelleHun 3ajay no obecneve-
HUIO HauuoHanbHOM 6e3onacHocTu. B page cnyyaeB ycTpaHeHMe TEPMUHONIOTMYECKON He-
COrnacoBaHHOCTU MPEACTaBSETCS BO3MOXHbIM MPU ONpefeneHnn OencTBuiA, ecnv OoHu
OCyLLEeCTBNSAIOTCS GOPMUPOBAHUSAMN BOOPYXEHHbIX CUJI, B TEPMUHAX MEXAYHAapPOAHOro ry-
MaHUTapHOro npaesa. B aTom cnyyae penctens GOPMUPOBAHUIA BOOPYXEHHbBIX CUT HA Tep-
PUTOPUN HECOCTOSITENbHbIX FTOCYAAPCTB MO YHUUYTOXEHUIO KJIIOYEBbLIX TEPPOPUCTUYECKUNX
duryp npepnaraetcs onpenensitb Kak «M3buparesibHoe nopaxeHue». Takoe npeasioxeHue
obneryaet 3agadvy NpPUCBOEHUS MeXAYHapOAHOW OTBETCTBEHHOCTMU.

KJTKOYEBBLIE CJIOBA

NPUMEHEHNE CUJlbl, MOIMTUKO-MPaABOBOE 060CHOBaHNE, NPOTMBOAENCTBUE TEPPOPUIMY, BOOPY-
XEHHbI KOHMNWKT, MexayHapogHoe ryMaHuTapHoe npaso, usbupartesibHoe nopaxeHue, se-
rMTUMauns, NermTUMHOCTb, TONKOBaHWUE
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ABSTRACT

This article addresses the issue of legitimizing some types of activities of states countering
the terrorist threat originating from the territory of other states. In different documents
equivalent actions are defined by diverse terms (political assassination, targeted liquidation,
targeted elimination, execution without due process, extrajudicial execution), which creates
significant difficulties in the process of coordinating the willpower of states in pursue of their
national security objectives. In a number of cases, it is possible to eliminate the termino-
logical inconsistency by determining the actions carried out by the armed forces in terms of
international humanitarian law. In this case, some actions of the armed forces formations
within the territory of failed states aimed at the elimination of key terrorist figures to be
defined as «targeted killing». This solution facilitates the task of assigning of international
responsibility.

YIPABJIEHYECKOE KOHCYJIbTMIPOBAHWE - Ne 7 - 2017 25

NONMNTUKA N TTPABOBOE TOCYAAPCTBO



MONUTUKA N MPABOBOE TOCYAAPCTBO

KEYWORDS
use of force, political and legal justification, countering terrorism, armed conflict, interna-
tional humanitarian law, targeted killing, legitimacy, interpretation

FocypapcTBa, 3awmuias CBOUX rpaxaaH OT TEPPOPUCTUHECKONM yrpo3bl, obpallatTcs
K TakuM crnocobam MPUMEHEHUSI CUMbl, KOTOPbIE HAa MEPBbLIA B3rNs4 HE BNUCHLIBAOTCSH
B napaaurmy ius ad bellum Yctaa OOH — yHMYTOXAOT TEPPOPUCTOB Ha TEPPUTOPUSX
Opyrux rocygapcte 6e3 cornacua nocnegHux. B xone Takux OenNCTBUIA C MCNONb30BA-
HUEM «TPaOVLMOHHbBIX» CPEACTB BEAEHUNS BOOPYXEHHON 60pbObl NPUMEHSATCA GopMun-
POBaHNS BOOPYXEHHbIX CUJ, HO Hapsaay C YHUYTOXEHVEM 3JIEMEHTOB BOEHHOW OpraHu-
3aunun TePPOPUCTOB, MX 3KOHOMUYECKON 6asbl U LLEEHTPOB MPUHATUS PELLUEHUI B psfe
cryqaeB nopaxalTcs U rpaxaaHckue obbekTbl (MHOrga npegHamepeHHo). daxe ecnu
He AaBaTb OLEHKY COMYTCTBYIOLWMUM akTy NMPUMEHEHUS CUJibl XXePTBAM, MOHECEHHbIM He-
NPUYacTHbIMU NMLAMKU, TO NPU GOPMaNbHOM TONMKOBAHUM NMpaBa PU3NYECKOE YHUYTO-
XeHne TeppOopUCTOB ABNAETCHA NMPOTUBOMPABHbLIM, MOCKONbKY CMCTEMA HOPM B cdepe
3alMThl NpaB YenoBeKa OrpaHUYMBAET MPUMEHEHUE CUJIbI: INLO HE MOXET OblTb NpPo-
M3BOJIbHO JINLLEHO XW3HW, ecnn He Obinn cobNAeHbl BCE YCTAHOBJIEHHbIE 32KOHOM
npowuenypbl U He Joka3aHa ero BuHa. M gaxe npu [oka3aHHOW BMHE B GOJMbLUMHCTBE
rocyaapcTB BUHOBHbIX NPeanoynTaloT orpaHMynBaTb B cBOOGOAE, HO HE NULLATb XU3HW.
To eCTb HaNMLO CyLLECTBOBAHME HEMANIOBAXHOro npobena B NpaBOBOM PEryIMpoBaHUN
MCMOJIb30BaHUS «BOEHHbIX» CMOCOO0B 3aLLNThI HALMOHAalbHLIX MIHTEPECOB 3a Nnpeaenamm
rocyfapCTBEHHOW TEPPUTOPUN.

B 0606ueHHOM BUAE COBOKYMHOCTb NpaB U 0683aHHOCTEN rOCyAapCcTB B OTHOLLEHUN
JINYHOCTU B CUTYaLMAX BOOPYXEHHOI0 HAaCUINs COOEePXUTCS B JOroBopax U COBPEMEH-
HOM 06bl4HOM MpaBe, U cHPOPMyIMPOBaHA B CneayloLmMx AOKYMEHTax:

1. OCHOBHblEe NPUHLMMNBI NPUMEHEHUS CUJIbl U1 OFTHECTPENIbHOrO OPYXUS AO/IKHOCTHBLIMU
sMuamMmu no noaaepXxaHuio npasonopsaka’.

2. MpuHuMnbl 3ddEKTUBHOIO NpeayrnpexaeHns 1 paccnenoBaHns BHECYAEOHbIX Ka3HeN,
NMPOV3BOJbHBLIX Ka3Hel 1 KasHel 6e3 Hagnexallero cyne6Horo paséuparenscrea’.
3. Jeknapaums OCHOBHbIX MPUHLWMOB NPaBOCYANUS AS1F XEePTB NPECTYNNEeHUA N 310yNo-

TpebneHns BnacTbio®.

4. PuMckuin ctatyT MexayHapoaHOro yronoBHoro cyga’.

OTn HOPMbI BK/IOYAIOT B ce6S B3aMMOLOMNOSHSAIOWME NPABOBbIE PEXUMbI «MUPHOI0»
U «BOEHHOro» BpeMeHu. 3awuTa, npegocTtaBngemMas B MMPHOE BpPeMsS MpaBOM Mpas
yenoBeka U MexAyHapOAHbIM FYMaHUTAPHbIM MPAaBOM BO BPEMSI BOOPYXEHHOINO KOH-
dnukTa, OCyLWeCcTBAAETCS OOHOBPEMEHHO, 3a WCKIIHYEHWEM ClyyaeB, Korga B Xoae
BOOPYXEHHbIX CTONIKHOBEHUI MeXAyHapoAHOE ryMaHuTapHoe npaBo npuobpeTtaeT xa-

' OCHOBHbIE NMPUHLMMBLI MPUMEHEHUSI CUJIbI U OFTHECTPESIbHOTO OPYXUS AOSIKHOCTHBIMU IMLAMM
no nopaepxaHuio npasonopsaaka. MpuHaTtel BocbMbiM KoHrpeccom OOH no npeaynpexaeHunio npe-
CTYNHOCTU N obpalleHnio ¢ NpaBoHapywmTenaMmn. MaeaHa, Kyba, 27 aBrycta — 7 ceHTa6psa 1990 r.
[@nekTpoHHbIN pecypc]. URL: http://www.un.org/ru/documents/decl_conv/conventions/firearms.
shtml (paTta obpaweHus: 17.02.2017).

2 MpuHUMNLI 3hdEKTUBHOIO NPEaynpPexaeHns 1 paccnenoBaHns BHE3aKOHHbIX, NMPOU3BOJIbHbIX
N CyMMapHbIX KasHei. PekomeHpooBaHbl pe3ontoumnein 1989/65 3koHomumyeckoro n CoumnanbHOro
Coseta OOH oT1 24 masa 1989 r. [OnekTpoHHbIi pecypc]. URL: http://www.un.org/ru/documents/
decl_conv/conventions/execut.shtml (gata obpaweHus: 17.02.2017).

8 [leknapaumsi OCHOBHbIX MPVHLMMOB NPaBOCYANS /1S XEPTB NPECTYNaeHnn 1 31oynotpebneHms
Bnactbio. MpuHaTa pesontoumnein 40/34 MNeHepanbHoii Accambnen ot 29 Hosibpsa 1985 r. [OneKTpOoHHbIN
pecypc]. URL: http://www.un.org/ru/documents/decl_conv/declarations/power.shtml (nata obpa-
weHuns: 17.02.2017).

4 [AnekTpoHHbIA pecypc]. URL: http://www.un.org/ru/law/icc/rome_statute(r).pdf (mata obpa-
weHusa: 17.02.2017).
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pakTtep lex specialis, HO 1 OHO He A0MycKaeT NPOU3BOJILHOIO NueHNsa Xnu3Hu'. BeiGop
B MNOJIb3Y HOPM OOHOMO U3 3TUX PEXMMOB OCYLLECTBASETCS OpraHaMu rocygapCTBEHHO-
ro ynpasfieHVs B X04e MOSMTUYECKOro npouecca, CYWHOCTb KOTOPOro onpeaensercs
MOJIOXXEHNEM FOCyAapcTBa B MEXAYyHapOOHOW cucTeMe, COCTOSIHUEM 3JIEMEHTOB €ro
HauMOHaNbLHOM MoLwwmM 1 oba3aTenbcTBaMn No obecnevyeHnio obLLecTBEHHOM Ge3onac-
HOCTW Ha CBOEel TeppuTopun.

JocTato4yHO 3HAYNTENBbHOE YNCNO rpaxhaH rocyaapcTs, NOCTPagaBLINX OT TEPPOPU-
CTMYECKMX aKTOB, pacCMaTpuBaeT OTBETHble U ynpexjallme Mepbl Mo AMKBUAaLUn
TEPPOPUCTUHECKUX NNAEPOB KaK NermtumHble. 10 3TON NpuyYMHE HW OOHO pasyMHoe
TOJIKOBaHMe 06a3aTeNbCTBa rocyaapcTea obecnednBaTb NPaBoO Ha XM3Hb CBOUX rpaxgaH
He OyaeT MOJIHOCTbIO MCKIoYaTb BO3MOXHOCTU MPUHATUS PELUEHUS Ha MPUMEHEHue
CW/bl Ha NopaxeHue nuL, U 06BbEKTOB, B TOM YMCJIE U BHE MPENENoB rocyAapCTBEHHOM
Tepputopun. Takne HaCTPOEHUS OaHaxAbl faxe Oblnn BbipaXeHbl B NPeaoXeHUN O Ha-
nenedun OOH npaBoM paspeluatb YHUYTOXEHME «ONacHbIX OUKTATOPOB»2.

Onsa nonutuko-npaBoro 060CHOBaHWS TakMX akTOB MPUMEHEHUS CUbl TOCYAapCTBaMM
LOJMKHbI CO34aBaTbCs HagnexallMe npaBoBble MpPoueaypbl, a, No CyTU, uaeasbHble Mo-
JINTUYECKME KOHCTPYKLIMKN, C MOMOLLBIO KOTOPbLIX ONPEaensTcs U A0BOAATCA 4O MUPO-
BOro coo0LLeCTBa AOCTATOYHbIE A9 AAHHbBIX YCIOBUIA 3aLUUTbl HALMOHANTbHBLIX MHTEPECOB
KpUTEPMM HEOOXOOMMOCTM U COpa3MepPHOCTU. B TO e Bpems B MpoLEecce MoJINTUKO-
npaBoBOro 060OCHOBaHUS Oaxe «CrnpaBenjiMBbiX» akTOB MPUMEHEHUS CUJIbl HEUM3BEXHO
BO3HMKAOT NPo6eMbI COrlacoBaHWs NO3NLNIA rocyapCcTB B TEPMUHAX MEXAYHAPOAHOIO
npaea. Jinwb ogHa M3 HUX NPEACTaBNSETCS OY4EBUOHOW: roCydapcTBa He NPUeMIIoT Kak
MUHUMYM KBaNMOUKaLMIO CBOUX OECTBUI, KaK «NONNTUYECKoe yOUMcTBo». A OTCYTCTBUE
BCeOOLLE NPM3HABaEMOro TEPMUHOJSIONMYECKOIro annapara He Nno3BoJiieT chopMyIMpoBaTh
Kakoro-nnbo yHMBEpPCaslbHOr0 MexaHu3ma nerutumauum OencTBuii rocynapcTB Mno 3a-
LMTE OT TEPPOPUCTUHECKON Yrpo3bl U MPUCBOEHNSA MEXAYHAPOAHOW OTBETCTBEHHOCTMU.

MoxHO yTBEpXaaTb, 4TO B pedysbTaTe AUCKYCCUM OTHOCUTESIbHO OCYLLECTBASEMOWN
rocynapcTBaMm npakTUKM K HACTOSILLLEMY BPEMEHU B BOEHHO-MOINTUYECKOM NMpodeccuo-
HaNIbHOM coo0b6LecTBe CHOPMMPOBANOCH CYXAEHUE, YTO OOHUM U3 Hanbonee adpdekTuB-
HbIX CpPeAcTB, COAENCTRYIOLMX 0OECMNeYeHNI0 HaUMOHaIbHOM 1 MexXayHapoaHoli 6e3onac-
HocTK®, aBndeTcsa onpegeneHve Nvl, CO3JaloWmMX Yyrpo3y MUpY, Hanpumep, Nnaepos
TEPPOPUCTMHECKNX DOPMMPOBAHNIA, KaK «BPaxXeckux kombGataHTos»*. [Mpuyem, Takoe onpe-
[eneHne OCYLLECTBASETCHA He TONIbKO B TeX Ciy4asx, Korga opraHamm rocygapCTBEHHOro
ynpaBfieHNs caenaHbl 3asBfIEHNS O HAaXOXAEeHWUM rocyAapCcTBa B COCTOSIHMM BOOPYXKEHHO-
ro KoHdGAMKTa 1 BenyTcs 60eBble OENCTBUS B KIACCMYECKOM WX MOHMMaHuUM, U Koraa

' Cm.: dokymeHT OOH E/CN.4/2005/7. MpaxmaHckue 1 NonMTMYeckme npasa, BKoYas BOnpoc 06
MNCYE3HOBEHUSIX N KasHsX 6e3 Hagnexallero cynebHoro pasbuvparensctea. BHecynebHble ka3Hu, KasHu
6e3 Hapnexatlero cynebHoro pasbupatenscTBa WAM NPOU3BOJbHblE kKadHW. [oknan CneumanbHOro
noknagyvka dununa AnctoHa. MyHktol 50, 51. [OnekTpoHHbIN pecypc]. URL: https://documents-dds-ny.
un.org/doc/UNDOC/GEN/G05/101/36/PDF/G0510136.pdf?OpenElement (nata obpaweHus: 20.02.2017).

2 Slaughter, Anne-Marie Mercy killings. Foreign Policy; May/Jun 2003; 136; ABI/INFORM Global.
pg. 72; ‘The UN should issue death warrants against dangerous dictators’. [9neKkTpoHHbIli pecypc].
URL: http://globalpublicsquare.blogs.cnn.com/2011/05/13/the-un-should-issue-death-warrants-
against-dangerous-dictators/ (gata obpaweHusa: 14.02.2017).

8 OueHka MacluTaba yrposbl HAUMOHAbHBIM UHTEPecaM M COPasMEepPHOCTb OTBETHBIX, YNpexaa-
IOLLNX U MPEBEHTMBHbIX MEP MO MPOTUBOLENCTBMIO TEPPOPM3MY BCerga MMelT MOAUTUYECKYHO
noJoneKky, CBS3aHHYI0 He B MOCJIEAHIO 04Yepeb C COCTOSIHUEM 3/IEMEHTOB HaLMOHaIbHON MOLLM
rocypapcraa.

4 MNepenom B nepexoae K TakoMy onpeaeneHuio npousotlesn B ceHtaépe 2001 r. CLUA n Uspannb
B oduMuManbHOM puToprke nepecTann UCnonb3oBaTh TEPMUH «assassination» (monntuyeckoe youmin-
cTBO). Mepexon k TepmuHy «targeted killings» no3sonun onpenensite 06bEKTbl NMPUMEHEHUS CUbI
Kak «Bpaxecknx KomMbaTaHTOB», KOTOPbIE SIBASIOTCS 3aKOHHOW BOEHHOM LEeNbio BHE 3aBMCUMMOCTM
OT MecTa CBOEro HaxoXZAeHus.
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NPVUMEHEHNE CUMbl NMPOTUB TEPPOPUCTOB SIBHBIM 00Pa30M PErfiaMeHTUPYETCS MeXayHa-
POAHbLIM N'YyMaHUTaPHbLIM NPABOM Kak B OTHOLLEHWW PErynsipHbix KomMGaTaHTOB Ha nose 6os.

TepmuHonormnyeckmin annapart, NCNOJIb3yeMbll HE TONbKO B MOJSINTUKO-NPaBOBbIX AUC-
KYyCCUSIX, HO U CpeacTBamMu MaccoBOlM MHMOPMaAUUK, TakKe He MO3BONSIET OenaTb Bbl-
BOAbl O peasnbHOlM MONNTUKE FOCYOapPCTB U NpecnefyemMbiX MU uensx. PasHouTeHus
B COAEPXaHUN TEPMUHOB B OPULMANIbHBIX TEKCTAX HA Pa3INYHbIX A3blKax Takxke NpuBO-
OAT K o4eBuaHoOM nyTtaHuue. Tak, Hanpumep, B 2010 r. cneyuaneHbin goknagyvk Co-
Beta OOH no npaBam 4enoBeka B NPOMEXYTO4YHOM poknane eHepanbHoi Accambnee
OOH no Bonpocy 0 BHeCyaebHbIX, CYMMapHbIX Y MPOU3BOJIbHbLIX Ka3HAX' HEOQHOKPATHO
obpawanca K TepMuHy «targeted killing». Micnonb3yemblin B aHMNOSI3bIM4HOM BEPCUN O0-
KymeHTta TepMmuH «targeted Kkilling» B n. 11 pasgena Il ero pycckoasbl4HOM Bepcuu,
onpeneneH kak «npegHamepeHHoe youincTeo», a B N. 15 — yxe kak «ueneHanpaBfieHHOe
yobuincTeo», nnbo «ueneHanpasneHHas nukeugauus». O4eBnaHbIM 06pPa30M MCMONb30-
BaHMe NbOro n3 aTuUx TEPMUHOB MOPOXAAET BONPOC 006 MX NPaBOBOM COAEPXAHUW.
B kakoi-To cTeneHn oHO ObIIO PacKpbiTO B NpeaBapsioweM AaHHbIN aoknag MeHepanb-
HoM Accambnee Tematuyeckom pgoknage Coeeta no npasam dyenoseka OOH, copepxa-
LWEeM aHann3 npakTUKU «rnpefHaMepeHHbIX YOUNCTB» C TOYKM 3PEHUS HOPM B 06nacTu
npaB 4enioBeKa M ryMaHUTApPHOro npasa, a TakXke aHanm3 NPaBOBbIX ACMEKTOB, BO3HU-
KaloLLmMX B CBA3M C NOAOGHOM MPaKTUKOR?, B KOTOPOM onpeaeneHo: «[peaHaMmepeHHoe
ybuINCTBO (ecnvu B TakoM «OOLLEynoTpebuTenbHOM» 3HAYE€HUMU MCMOJSIb30BaTb TEPMUH
«targeted Killing». — Mpum. aBTOpa) — NpegHamMmepeHHoe, CNaaHNPOBAHHOE U LEeNeHa-
npasJfiEHHOE MPUMEHEHNE CUMbl HA MOpaxeHne rocyfapcTBaMm UK UX areHTamu, Oemn-
CTBYIOLMMM B COOTBETCTBUM C 3aKOHOM, MO0 HaAXOAAWMMUCS B BOOPYXXEHHOM KOH-
dNnKTE C OPraHN30BaHHBIMY BOOPYXEHHBIMU GOPMUPOBAHUSMU, NMPOTUB ONPEAESIEHHOIO
nmua, KOTOPOE He HaxoAmMTcs nog GakTUYeCKMM KOHTPOJIEM cyObekTa, 3anHTepecoBaH-
HOrO B €ro yCTPaHeHnu».

Takum 0Opas3om, UCNoNb30BaHWE Cneumann3mpoBaHHbiMU opraHaMmu OpraHusauunm
O6beanHeHHbIX Haumin TepmuHa «targeted killing» conoctaBnsieTcs ¢ HanuMynem y rocy-
[apcTBa COOTBETCTBYIOLLMX 3aKOHOB, MO0 HAaxXOXOEeHMEM ero B COCTOSIHUM BOOPYXKEH-
HOro KOH®NUKTA. JaHHbI TEPMUH B @HANIONMYHOM CMBbICSIE UCMOJIb3YETCSH U B BOEHHbIX
OOKTPUHaNbHbIX A0KyMeHTax CLLAS.

Takxe B pokymeHTax OOH B KOHTEKCTE BOOPYXEHHOro KOHMAMKTA, KOTOPbLIAN OrpaHu-
YnBaeTCs HOpMaMmM MexAyHapo4HOro rymaHMTapHoOro npasa, UCNoJb3yloTCa onpeaene-

' MpomexyTouHbIi Aoknag CneumansHoro goknagynka CoseTa no npasam 4esioBeka no BOMpo-
Cy 0 BHecyaebHbIX, CyMMapHbIX 1 NMPON3BOJIbHbIX Ka3HsAx. JokymeHT OOH A/65/321.

2 AHanornyHoe coaepxaHue ana TepMuHa onpeneneHo: «1. A targeted killing is the intentional,
premeditated and deliberate use of lethal force, by States or their agents acting under color of
law, or by an organized armed group in armed conflict, against a specific individual who is not in
the physical custody of the perpetrator». JokymeHT OOH A/HRC/14/24/Add.6. P. 3. [ONeKTPOHHbIN
pecypc]. URL: http://www?2.ohchr.org/english/bodies/hrcouncil/docs/14session/A.HRC.14.24.Add6.
pdf (nata obpaweHus: 22.03.2017).

3 HenocpeacteeHHo JJokTpuHa npumeHeHmnsi BoopyxeHHbix Cun CLUA onpegnensiet: «Llens (target) —
370 0OBEKT (MU0, NPOCTPAHCTBO, MO0 MMYLLLECTBO), pacCMaTpuUBaeMbli 4511 BO3MOXHOro npume-
HEHVS CUN N CPEACTB MO0 OCYLLECTBNIEHUS AEUCTBUIA AN U3MEHEHUs, MO0 nojaBneHns QyHKLMK,
KOTOPYIO OHO OCYLLECTBASIET B MONb3Y NPOTUBHMKa». «OnpenenexHve uenu (targeting) — ato npouecc
BbIGOpa 1 pacnpeneneHuns uenen no npuopmuTeTy 1 Ha3HaAYeHUs 4SS X MOPaXXeHUsi COOTBETCTBYIOLLMX
CUN N CPEACTB, C YYETOM onepaTuBHbIX TpeboBaHuin 1 Bo3moxHocTen. Cm.: JOINT PUBLICATION
3-60 ‘Joint Targeting’. 31 January 2013. SECTION A. TARGETS 2, (a) Target Description. [9neKkTpoHHbI
pecypc]. URL: https://www.justsecurity.org/wp-content/uploads/2015/06/Joint_Chiefs-Joint_
Targeting_20130131.pdf (aata obpateHms: 23.03.2017). CxoaHoe ¢ AaHHbIM TEPMUHOM COoAepXaHne
MMEIOT U poccuiickmue onpeneneHnst «obliee OrHeBOe MopaXxeHwe», «HernocpencTBEHHOE OrHeBoe
nopaxeHue» (Cm.: CnoBapb onepaTMBHO-CTpaTeErmyeckux TepMmHoB / MnHncTepctso o60opoHbl PO,
2006. — 520 c.).
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HUS «BHecyaebHble Ka3HU» N «He3aKOHHble YOUNCTBa» «OJj1s CChlIKM Ha yOUIACTBA, KOTO-
pble COBEPLUAIOTCS B HAPYLUEHNE MEXAyHapOAHbIX HOPM B 0611acTy NpaB YesoBeka unm
ryMaHuTapHoOro npasa»'.

Ewe oonH TepMUH — «ka3dHb 6e3 cobMoaeHNs AOIKHOMO I0pManNYeckoro npouecca»
(extrajudicial killing) moxeT 6bITb HaliaeH B ncxoasawmx n3d CLUA nokymeHTax, KoTopble
KaCalTCs YHUYTOXEHUS TEPPOPUCTOB, «BeOyLUMX BOWHY» MPOTUB 3TOr0 rocynapcTsa,
M B KOTOPbIX, COOTBETCTBEHHO, OMepaLnmn No YHUHTOXEHNIO TEPPOPUCTOB ONPEaEnsoT-
CS1 KaK BOOPYXEHHbIN KOHOAUKT 1 MOSTOMY «MPUMEHMMbIM MNPABOM SIBASETCS MeXAyHa-
pPOJAHOE r'yMaHWTapHOe MpaBo»2,

OduruymnansHaa nosmumnsa M3pannsa B OTHOLLEHUM MONUTUKO-NPaBoro odopMieHns Ta-
Koro cnocoba pelueHuns 3aga4y o6ecrnevyeHmns HauMoHanbHOM 6e30MacHOCTN BblpaXXaeTcs
B C/IELYIOLLLEM: «... NCMOJIb30BaHME TakMX BblPaXeHUM Kak «ycTpaHeHue (assassination)»
Wnn «kasHb 6e3 cobaeHns OKHOMO opuanyeckoro npouecca (extra-judicial killing)»
019 ONUCaHNS Takux OEeNCTBUN, ABASETCS OEMArorMyeckmm U HenpuemsaemMbiM. «YCTpa-
HeHue (assassination)» o3HavyaeT npegHaMepeHHoe YyOMNCTBO 3aMETHOM JIMYHOCTU U
odunumanbHOro nuua ¢ nonutTuyecknmmn uenamu. NopaxeHune (targeting) Teppopuctos
HarMpaeJIEHO HE MPOTMB NyOGANYHOW NO3ULUU UHAUBULAOB, @ MPOTUB TOW POSIN, KOTOPYIO
OHW UTPAIOT B YMbILLIIEHHOM YHUYTOXEHUU HEBUHHbIX MPaXOAHCKMUX UL, U UMEET CBOEN
LLesiblo HE NONUTUYECKNUE MOTUBBLI, @ cnaceHue XxusHu. Extra-judicial killing npegnona-
raet, 4YTO aJbTEPHATMBHbLIA NPaBOBOI CNOCOO CYLLECTBYET U OH Obl1 HAMEPEHHO MpPO-
nrHopuposaH. B peakux cnydasx, Kkorga Mapannb nopaxaeTt TeppopuCcTOB, 3TO NPOUC-
XOAUT UMEHHO BBUAY OTCYTCTBUS OOCTYMHbIX NMPaBOBbLIX CPeACTB. TakuMm o0pa3om, Takas
nonutuka obnapaet He Oonee extra-judicial xapakTepoM, YeM WUCMONb30BaAHUE CUIbI
No6bIM MHOVBUOOM A9 3aALMTLI OT HanageHus»S.

Takxke TEpMUH «nonnTudeckoe yctpaHeHue (political assassination)» 6bin ncnonb3oBaH
B XoAe cynebHoro cneactsus no aeny JINTBUHEHKO OIS XapakTePUCTUKN OeACTBUIN BHE
npenenoB rocyaapCTBEHHOM Tepputopum Poccum n B OTHOWEHUN nHUMAeHTa ¢ 3. AH-
nap6uesbim B Katape B 2004 r.*

MpuBeneHHblIE NpUMepPbl NOKa3bIBAOT OYEBUAHbIE PACXOXAEHUS B TONKOBAHUM U UC-
NoSb30BaHUV TEPMUHOB A5 KBanudukaumm AenCTBUN OPraHoB roCyAapCTBEHHOrO ynpas-
NIeHNs MO 3aluMTe CBOUX rpaxaaH OT TePPOPUCTUHECKON Yyrpo3bl, NCXOAALLEN C TEPPUTO-
puu Opyrux rocynapcTte, B TOM yucie B npaktuke OpraHndaunm O6beamHeHHbIX Hauwmi.

B TO Xe BpemMs B MeXAyHapooHOM COOOLLECTBE OMNpefeNieHbl HEKOTOPbIE YHUBEP-
CaslbHble Moporu, KOTOpble MO3BONIAIOT XOTb Kak-TO ONpeaensTb NoBeAeHNe rocyaapcTs
B TEPMMHAX MEeXAYyHAapOAHOro rnpasea.

' Cwm.: Ooknag CneumnansHOro goknaaymka no Bonpocy 0 BHeCyAeGHbIX KasHsX, kasHax 6e3 Hag-
nexatero cynebHoro pasbuparenbcTBa UAM MPOM3BOJIbHBIX KadHsax Pununa AnctoHa. [ oKymeHT
OOH A/HRC/14/24 20. May 2010. | BeegeHue; CMm. Takxe: paxpaHckue 1 noamtuyeckme npasa,
BKJIlO4Yas BOMpPOC 00 MCYE3HOBEHUSIX U Ka3Hsx 6e3 Haanexauiero cynebHoro pasbupartenscrsa/
BHecynebHble ka3HuW, ka3HU 6e3 Hagnexawero cynebHoro pasbupatensctsa WM NPOU3BOJIbHbIE
kasHun/ Hdoknap CneuunanbHoro poknagynka dununa AnctoHa. JokymeHT OOH E/CN.4/2005/7.
22 December 2004. Para. 43.

2 CM.: MucbMo pykoBoguTens Cekuum Mo nosMTUYECKMM BOMpocam M Aenam Crneumanvismpo-
BaHHbIX yypexpaeHuin MocTtosHHoro npepactaBuTenscTBa CoeauHeHHbix LTtaTtoB Amepukn npu
Otpenednn OpraHuzaummn O6beanHeHHbIX Hauuii B XXeHeBe oT 14 anpensi 2003 ropga B agpec
cekpeTtapunata Kommccum no npasam yenoseka. [JokymeHT OOH E/CN.4/2003/G/80. 22 April 2003.

8 Targeting Terrorists — Legal Aspects // Israel Ministry of Foreign Affairs [9nekTpoHHbIn pe-
cypc]. URL: http://mfa.gov.il/MFA/Aboutlsrael/State/Law/Pages/Targeting%20Terrorists%20-%20
Legal%20Aspects%20-%20March%202004.aspx (oaTta obpaweHus: 27.03.2017).

4 The Litvinenko Inquiry. Report into the death of Alexander Litvinenko. Chairman: Sir Robert
Owen. 21 January 2016. HC 695. Para 9.135; Report for the Litvinenko Inquiry. [9neKTpoHHbI
pecypc]. URL: https://www.litvinenkoinquiry.org/files/INQ019146x.pdf, Paras 62, 63 (pata obpa-
weHunsa: 11.04.2017).
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MONUTUKA N MPABOBOE TOCYAAPCTBO

Hayano akta NpuUMEHEHNS CUJibl B MEXAYHAPOAHOM MNpaBe yBA3blBAETCA C BO3HUKHO-
BEHMEM 00OS3aHHOCTW rocyfapcTB MPUMEHSATb MEXAyHapoAHOe rymMaHuTapHoe npaso,
N KaKMX-SIMBO NHbIX COrNacOBaHHbIX MHCTPYMEHTOB B MEXAYHAPOAHbIX COrflalleHUsix He
cyuiecTByeT. HenocpeacTBEHHO MOMEHT Hadana akta MPUMEHEHUsT CUMbl MOXET ObliTb
YCTaAHOBJIEH TOJIbKO U3 MEXAYHapOoaHbIX 06593aTenbCTB rocynapcTB: XKeHEeBCKMX KOHBEH-
unii 1949 r. n | v Il JononHnTenbHbIX NPOTOKONOB 1977 . K HUM.

Tak, B CT. 2, obuieinn ansa Bcex yeTbipex XeHeBckux koHBeHuun 1949 r., roBopuTcs,
4yTO HacToswan KoHBeHumMs 6yaeT NpMMeHaTbes B cnydae: (1) o6baBNEHHON BOVHbLI NN
(2) BCAKOro opyroro BOOPYXEHHOro KOHMIMKTa, BO3HUKAIOLWEro MexXay ABYMS UIN He-
ckonbkumMun Bbicokmmun [orosapuatowmmmnca CTopoHaMu, gaxe B TOM Cllydae, ecinu
0Ha U3 HNUX HE MPU3HAEeT COCTOSIHUS BOVHBI; (3) BO BCEX Ciydyasax OkKynauun BCEn uim
yacTtu Tepputopun Beicokon Joroeapuatoweinca CTOpOHbI, AaXxe ecnu ata oKkynaums
HE BCTPETUT HMKAKOrO BOOPYXEHHOro COMPOTUBAEHUS.

I v 1l JononHuTeneHble NpoTokonbl 1977 r. [ONONHSAIOT NepevyeHb CoObITUR, NPU Ha-
CTYMIEHUN KOTOPbIX HA4YMHAIOT NPUMEHATBECA HOPMbl MEXOYHapOAHOro ryMaHUTapHOro
npasa, cutyaumamm, Kkorga: (4) CywecTBYIOT BOOPYXEHHbIE KOHMANKTbI, B KOTOPbIX Ha-
poabl Beayt 60pb0Oy MPOTUB KOMOHWANLHOrO rOCMOACTBA M MHOCTPAHHOW OKKynauun
1 (5) NPOTUB PaCUCTCKUX PEXMMOB B OCYLLECTBJIEHMX CBOEro fnpasa Ha camoornpene-
neHue <...>; a Takxe Koraa CywecTByeT KOHMAUKT Ha TePPUTOPUM KaKon-n1mbo Bbicokoi
JoroeapuBatowencsa CTOpoHbl (6) Mexay ee BOOPYXEHHbIMU CUAAMN U aHTUNPaBUTENb-
CTBEHHbIMW BOOPY>XEHHbIMU CunaMmn Uan OpyrumMm OpraHn3oBaHHbIMU BOOPYXEHHbIMU
rpynnamMu, KOTopble, HaxoOsCb Mo, OTBETCTBEHHbIM KOMaHOOBaHMEM, OCYLLECTBASIOT
Takol KOHTPOJIb HafA 4acTblo e€e TEPPUTOPUU, KOTOPLIA MO3BONSET UM OCYLLECTBSATb
HEMpepbIBHbIE M COrNACOBAHHbIE BOEHHble AENCTBUS U NPUMEHATb HOPMbl MEXAyHa-
pPOAHOrO F'yMaHuTapHOro npaesa.

Takum 06pa3om, MOXHO yTBeEpPXAaTb, YTO HOPMaMU MEXAYHapoaHOro npasa Havano
aKkTa MPUMEHEHUs1 CUJbl MOPOXAAET COCTOSIHME BOOPYXEHHOro KOHMMKTa, KOTOPOe,
B CBOIO O4epedpb, YBA3bIBAETCSH C MOCNEeACTBUAMU UCMONb30BaHUSA CPEACTB U METOLOB
BEOEHUs BOOPYXEHHOV 60pbbbl 1, COOTBETCTBEHHO, MPOSABASOWNMUCSA CTPAAAHUSMUI
nogen. JaHHbli NpaBoOBOW KPUTEPUA UMEET UHCTUTYLMOHANIbHOE NPEeVMyLLECTBO Hapg,
aKkToOM nybnn4yHOro NpuaHaHus dakTa NPUMEHEHUS CUMbl OPraHaMn rocyfapCTBEHHOIO
ynpaBfeHns; 1 UMEHHO TakK OLEeHMBaeTCs APYrMMN MeXOYHapOLHbIMU akTopamMu.

lMepeHeceHne akueHTa B NPOLLeCCe JIErMTUMauum akToB NPUMEHEHUS CUIbl AN yCTpa-
HEHUNS TEPPOPUCTUHECKUX NUAEPOB HA MEXAYHAapOLHOE ryMaHUTApPHOE MpPaBO Kak UC-
TOYHMK 0083aTeNbCTB roCyAapcTB MNO3BoNsfeT usbexarb NPOTMBOPEYMBOCTU, KOTOpPas
NOsIBASETCS NPU NCMOIb30BAHUM B POCCUICKON AOKTPUHE U NPAKTUKE MPOTUBOAENCTBUSA
TEPPOPUCTUYECKON AeATeNbHOCTM nepesona TepMuHa «killing» kak «ybuincTeo».

Bo-nepBbix, 04eBUAHBIM 006pa30M, rocyaapCTBO HE MOXET ObITb CyObeKTOM yOUIACTBA,
MOCKOJIbKY He 00nagaeT TeMu CyObEKTUMBHbIMW CBOMCTBAMU, KOTOPbIMU OpUANYECcKas
Hayka Hafenser nvu: BMHa, MOTUBLI, Lenu, amoumn'; 1, npexae Bcero, noTomy 4To Mno-
HATNE «yOUINCTBO» OObLIYHO MCMOJIL3YETCH NPUMEHUTENBHO K HACUbCTBEHHOMY U YMbILL-
NIEHHOMY MPUYUHEHMIO CMEPTU YEN0BEKY YENIOBEKOM.

B HekoTOpbIX acnekTax MOXHO obcyxaaTb «Lenn» rocyaapcTB B npouecce obecne-
YeHns HaumoHasnbHOM 6e30MacHOCTU, HO 3Ta KaTeropusi COBEPLUEHHO OT/IMYHA OT 3MO-
LMOHANBHOrO KOHTEKCTa OEeNCTBUI OTAENbHON NNYHOCTU?,

' Cm., Hanpumep [1].

2 Hanpumep, uesib youincTea MOXeT MOSBUTLCS Y JIMYHOCTU 3a40JIr0 [0 BO3HUKHOBEHUS YMbIC-
na Ha ybuincTBO, a B AEATENbHOCTM rOCyAapcTsa, HanpuMmep, Heo6XxoAMMOCTb YCTPaHEHNs Teppo-
prcTa — TOJIbKO Kak peakuusi Ha MPOSBMBLUYIOCA Yrpo3y HaUMOHasbHbIM MHTEpecaM, 6o yxe
MMeloLWwMecs NocNeacTBMS TEPPOPUCTMYECKOro akTa, KOTOpble 3anyckaloT Mpouecc obpalieHus
K HaUMOHasIbHbIM HOPMaMm YroJIoBHOrO Npasa W npoueaypam, a Takke HOpMaM MexXayHapoLHOro
YrOJIOBHOrO MpaBa U MeXAyHapOoA4HON OTBETCTBEHHOCTU.
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Bo-BTOpPbIX, MPU3HAHME HAXOXAEHUS rOCYyapCTBa B COCTOSAHUM BOOPYXEHHOrO KOH-
dnvkTa Tem 60nee NO3BONSET BbIATU U3 CUTYaALMN TEPMUHOJNIOMMYECKON HECOr1acoBaH-
HOCTW, OCOBEHHO, eCNN NPEANONIOXKNTb BO3MOXHOCTb 0OpaLLEHNs K CACTEME TEPMUHOB,
NMoJIY4YMBLUMX Pa3BUTUE B OOKTPUHE MEXAYHAPOAHOro rymMaHMTapHOro npaea. 3TO KOH-
Lenumm, BO-nepBblX, «<HEMOCPEACTBEHHOIO y4acTus B 00eBbIX 4ENCTBUSAX» U, BO-BTOPbIX,
«130MpPaTENbHOrO MOPaAXeHUs» (MU MPUHLNM AUCKPUMUHALWN).

PykoBOACTBO MO TOIKOBAHWUIO MOHATUS O HEMOCPEACTBEHHOM y4acTUM B BOEHHbIX AEW-
CTBMSIX B COOTBETCTBUN C MEXAyHapoOHbIM r'yMaHUTapHbIM npaBoM' npoBoauT pasnuyne
Mexay y4acTHMKamMm 60€eBbIX AENCTBUIA U TPAaXAAHCKUMU NNLAMKN, ONPEENsis, YTo nocnen-
HVME He MPUHMMAaOT HEMOCPEACTBEHHOrO yd4acTusi B BOEBbIX OENCTBUSIX UKW AenatT 3TO
«INWb MO C/y4alo, CMOHTAHHO M HEOPraHW30BaHHO». [0 3TOW MPUYMHE TpakAaHCKOMY
HaceneHuo Oo0/kHa OblTb NpefoCcTaBfeHa NpaBoBas 3almTa «OT MPSMbIX HanageHun 3a
VICKJIIOYEHVIEM CNy4aEeB U OO TEX MOp, NOKa OHU MPUHMMAKOT HENMOCPEACTBEHHOE yyacTue
B BOEHHbIX JENCTBUAX», @ TaKXe «MPUHNUMAIOT Ha cebsi CUCTEMATMYECKOE UCMOJIHEHME MO-
CTOSIHHbIX BOEHHbIX PYHKLMI, 0OYCNaBnMBaloLLMX UX HEMOCPEACTBEHHOE y4YacTe B BOEBbIX
NEeNCTBUAX>.

K «HenmocpencTBeHHOMY y4dacTumio B O0eBbIx AelcTBUAX» PykOBOACTBO npepnaraer
OTHOCUTb Te aKkTbl, KoTopble: (1) 06bEKTMBHO CMOCOGHLI HAHECTU NPsSMO yuiep6 nNpo-
TUBHUKY MYTEM MPSAMOro MPUYNHEHWUS BPeAda OPYroi CTOPOHe, nMbo MpsSMO BAEKYLLME
rnéenb, paHeHUs Unu paspyleHns, NMbo HaHocsLWwmMe NPSIMON yuepb BOEHHOM aeaTenb-
HOCTU MM oObekTam MPOTMBHMKA, W (2) cheuwanbHO CNIaHMPOBAHbI, OPraHM30BaHbI
M NOArOTOBJMIEHbI B MOAAEPXKY OAHOW U3 CTOPOH B KOHQNUKTE.

Takxe PykoBOACTBO BBOAUT KATEropuio «KOCBEHHOIO y4acTusi B 6OEBbIX AENCTBUAX>,
KOTOpOe onpeaensieTcs kak BbINONHEeHUe (QyHKUWIA No 06ecnevyeHnio BOEHHbIX YCUINA
OJIHOI N3 CTOPOH B KOHMNKTE, OAHAKO NPSMO HE HAHOCUT UM yulepba 1, No aTol Npu-
YMHe, He BEAET K yTpaTe npasa Ha 3awuTy OT HanageHun. Npumepamm Takux 4encTeumn
MOryT OblTb MPOM3BOACTBO M [0OCTaBka BOOPYXEHWUI (HO He Ha OrHEBYK MO3MLMIO),
CTPOUTENLCTBO O0O0BLEKTOB MHMPACTPYKTYPbI, a Takxe npenocTtaBseHne (GpuUHaHCOBO,
aAMUHUCTPATMBHOM U MOJIMTUYECKON NOAOEPXKKU.

Taknm 06pa3omM, MexayHapoaHOe rymaHnTapHoe npaso onpenensieT HENoCPeACTBEH-
HbIX Y4ACTHUKOB BOEHHbIX AEWCTBUIA KaK 3aKOHHYIO BOEHHYIO LieNlb, koTopasi, 6e3ycnos-
HO, MOXeT OblTb MopaxeHa.

MopaxeHne Takmx uenemn, B CBOK oYepenb, AOJIKHO OCYLLECTBAATLCS C OrpaHNYeHu-
€M Ha MCMNOoNb30BaHME OPYXUSA HensbupaTenbHOro AeNCTBUS, UIN HEN3OUPaATENbHOrO
MCMONIb30BaHUs OpyXxus noboro poaa, He3aBUCUMO OT TOrO, SIBASIETCS M Takoe OpyXue
Mo CBOEN MpMponae M3BbupaTesbHbIM UN HET?.

0653aHHOCTb MPOBEAEHUS pas3nuumsa uenein obnagaet abCoONOTHLIM XapakTepPoOM —
rpaxzaHckue nmua u rpaxaaHckme o6beKTbl HAKOTAA HE OOMXKHbl OblTb 06bEKTOM r1pes-
HamMepeHHOro HanageHus, n HeobxoAUMO NpeanpuHUMaTb Mepbl MPEAOCTOPOXHOCTH,

' Mesnbuep H. HenocpeacteBeHHOe yyacTue B BOEHHbIX AENCTBUSX. PyKOBOACTBO MO TONKOBAHUIO
NOHATUSI B CBETE MexayHapoaHoro rymanutapHoro npasa. MKKK, 2009; Kpatkoe pasbscHeHune no-
JIOXEHUn AaHHoro PykoBoacTBa AaHO B cTaTtbe «HemocpencTtBeHHoe yyacTve B 60eBbIX AEACTBUSX:
BOMPOCHl U OTBETbI». [ONeKkTpoHHbIi pecypc]. URL: https://www.icrc.org/rus/resources/documents/
fag/direct-participation-ihl-fag-020609.htm (pata o6paweHus: 20.02.2017).

2 O6ycnosMBaHMe akTa MPUMEHEHUsI CuJibl TPeBGOBaHMEM U3BUPATENbHOCTM OTHOCUTCS, MpexXae
BCEro, K npoueccy nnaHupoBaHus 60eBbiX AeNCTBMIA. ECnv HEBO3MOXHO MCMNonb30BaTh kakoe-nmbo
CPEeLCTBO NOpaxeHUst TakuMm 06pa3oM, YTOObI NP 3TOM OCYLLECTBIISNIOCH pasdnnyne Mexay BOEHHbIMU
LeNsMN 1 rpaxaaHCKUMKN MLaMN UK rpakaaHCKUMy 06bekTamMm, TO OHO Npu3HaeTcs HensbupaTenb-
HbIM, WU ero ncnonb3oBaHve GyaeT 3aBelOMO NPOTMBOMNPaBHbLIM. Ha npakTuke o4eHb HEMHOrVE BUAbI
BOOPYXEHWI SBNSIOTCA HACTOIbKO HETOYHBIMU, YTO VX HESb3sl MCMOJIb30BaTb B COOTBETCTBUM C Orpa-
HUYeHUsIMK, 1 ropasno 6onee o6LWMM CrlydaemM MPOTUBOMPABHOIO MOBEAEHUs siBNsSieTCs Hensbupa-
TesflbHOE NCMOJIb30BaHNE OPYXUS, KOTOPOE MO CBOEWN NPUPOAE MOXET UCMOb30BaTbCS N36MpPaTEsNbHO.
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4yToOblI rAapPaHTMPOBAaTb, YTO tobas BbiIOpaHHas LeNb AENCTBUTENLHO ABASETCSH 3aKOHHOMN
BOEHHOM Lesblo'. Ho Tem He meHee B MeXAyHapO4HOM ryMaHUTapHOM rpase npenro-
naraeTcsi BOSMOXHOCTb MPUYMHEHUS CnyyYanHOro yuwepba rpaxaaHckum nvuam, 4To
KaTeropnyeckn He OOMyckaeTcsl B XO4e MPaBOOXPaHUTENbHbIX OENCTBUA, KOTOpble pe-
rnamMmeHTUPYIOTCS HOpMaMu npasa npaeB YesioBeka.

Peannsauusa kputepus n3bupaTenbHOro nopaxeHns 0CO6EHHO Ha YPOBHE MPUHATUSA
NONMUTUYECKUX PELLUEHUNIA Ha NMPUMEHEHUE cuibl TpebyeT, YToObl NMPUHUMANacb BO BHU-
MaHue faxe He3HauynTesbHas BEPOSTHOCTb NPUYMHEHUS yuiepba HekoMmbaTaHTam. Oue-
BUAHbIM 06Pa30M CHMXaTb MOTEPU CPeaU rPaxXAaHCKMX L, MO3BONSET TOJIbKO UCMOJb-
30BaHME BbICOKOTOYHbIX CPEACTB MOPaXeHuUs, 1 MMEHHO Crnocob MX WUCMOJIb30BaHUS,
Hapsay CO CBOMCTBAMU TEPPUTOPUM BEOEHUS ONepaunii, N paooM OPYyrux napameTpos,
OKa3blBaeT CYLLECTBEHHOE BAUSHME HA OLLEHKY NErMTUMHOCTU akTa NPUMEHEHUS CUJbI
B 0OLLECTBEHHOM MHEHUU.

Tak, Hanpumep, B 2002 r. BOEHHO-BO3AYyLUHbIE CUibl N3panng Ans YHUYTOXEHUSA OOHO-
ro U3 pykoBoguTener TeppopmuCcTMHEeCcKOro Noanosbs, BUHOBHOrO B rmbenn 6onee 200 ye-
NoBeK, ncnosb3oBann 6omMOy BECOM B OAHY TOHHY. HeratuBHas peakumsi MexayHapoaHO-
ro coobuiecTBa Ha Takoe NPUMEHEHME CUJlbl (MOCKOJIbKY 3TO MPUBENO K COMYyTCTBOBABLUEN
rmbenu 14 yenosek, B TOM uncne 9 gerteri?) nogHana BONPOC 0 HEOBXOAMMOCTM UCMOJIb-
30BaHUS MEHEE MOLLHOro, HO Gonee TOYHOro OPYXWUsl, U YXe MeHee 4YeM Yepes 2 roga
BbIMYLLLEHHOW C BepTosieTa NPOTUBOTAHKOBOW PaKeTon Oblfl YHUUTOXEH APYron pykoBOAU-
TENb TEPPOPUCTUHECKON opraHu3aummns, Yxe Takme TouedHble n3bupartenbHble OeincTBus
C MVHMMaJIbHbIM KOJIMYECTBOM COMYTCTBYIOLLMX XEPTB CTanu CBOEro pofa «CTaHOapToOM»
npoBefeHNs onepaunii NPOTUB NUOEPOB TEPPOPUCTUHECKUX OPraHN3aLLMiA.

C y4eToM BbILLIECKA3aHHOr0 NPeacTaBaseTcs BO3MOXHbIM ONpPeaenTb TEPMUH «U3-
OupaTtenbHOEe NopaxeHne» Kak NpPUMEHSAEMbII FTOCYAapCcTBOM cnocob na3bupaTenbHOo-
ro 1 COpa3mMepHOro NPUMEHEHNs CUbl BHE NPEAENOB roCyaapCTBEHHON TeppUTOpUn
nns ocnabneHus n/unu coepXuBaHns MPPErynspHbIX BOOPYXEHHbIX GOPMUPOBAHUIA,
KOTOpPble HAaXOASATCA C HUM B COCTOSIHUM KOHDIMKTA, C UCMONb30BaHNEM MPOTUB OT-
DenbHbIX UHOUBUOOB CPEACTB MOopaXeHnsa GOopMUPOBAHUAMU BOOPYXEHHbLIX CUM TO-
cynoapcTBa.

Mpun cobnogeHnn orpaHndyeHnii No n3bupaTenbHOMY MOpaxeHuto Ntobblie A0BOAbI
0 NPOTUBOMPABHOCTU (MO0 HENMIMTUMHOCTU) AENCTBUIA FOCYAAPCTB MO YHUUTOXEHUIO
TEPPOPUCTOB BHE NPEAENOB HALMOHANLHOW TEPPUTOPUM, HANMPUMEP, NOCPeaACcTBOM bec-
MUNOTHbLIX CUCTEM, MO0 cunamu crneuurasnbHbIX onepauuin, HECOMHEeHHO, OyayT Haay-
MaHHbIMW, MNOCKOJIbKY n3bupaTenbHble OeCTBUS NPUBOAAT K MEHbLUMM MOTEPSM YeNo-
BEYECKUX XN3HEN, Hexenn n1o6oBoe BOOPYXEHHOE CTONIKHOBEHME C TEPPOPUCTUHECKON
opraHusaumen ¢ NpUMeHEeHMEM «MPUBbIYHbIX» A5 BOCAPUATUSA LLENEBON ayanTopuen
cpencTB MaccoBoOi MHGOPMaLUM CPeacTB U MeTOAO0B BeOeHUss BOOPY>XEHHOM 60pbObl.

Tak, Hanpumep, 3 auBapsa 2001 r. B koHrpecc CLUA 6bin npeacTaBfieH nNpoekT 3a-
KoHa «O6 ycTpaHeHuun TeppopuctoB 2001», KOTOPLIN Npeanonaran OTMEHy AeNCTBO-
BaBLUMX B TO BPEMS MOJoxeHun ykasos MNpeangernta CLUA%, 3anpewaswnx youincrtea,

| JononHuTenbHbIl MpoTokon 1977 r. 3anpelaeT HanageHus Ha rpaxaaHckue o6bekTbl Jaxe
B KayecTBe penpeccanuii. Ho, Hanpumep, BennkobputaHusa npu patudukaumm MpoTtokona B 1998 r.
3apesepBupoBana 3a coboi NpaBo Ha penpeccanunu.

2 Eichensehr, Kristen. On the offensive: Assassination Policy under International Law. Harvard
International Review; Fall 2003; 25, 3; ABI/INFORM Global. pg. 36. [9nekTpoHHbIin pecypc]. URL:
http://hir.harvard.edu/on-the-offensive/ (gata obpaweHusa: 05.02.2017).

3 [GnekTpoHHbIN pecypc]. URL: http://mfa.gov.il/MFA/PressRoom/2004/Pages/Sheikh%20Yassin%20
killed%20in%20IDF%20attack%2022-Mar-2004.aspx (pata obpatieHus: 07.02.2017).

4 Section 5(g) of Executive Order 11905. President Gerald R. Ford’s Executive Order 11905:
United States Foreign Intelligence Activities. [OnekTpoHHbIli pecypc]. URL: http://www.fas.org/irp/
offdocs/e011905.htm SEC. 5 (nata o6paweHus: 06.04.2017);
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NMOCKOJIbKY OHU «OrpaHMyMBaloT ObICTPbIE, HAAEXHbIE N TOYHbIE AENCTBUS, HEOOX0AMU-
Mble 019 3alunTbl HaumMoHanbHon 6esonacHocTu CoeguHeHHbix LUTtaTtos»'. MpoekT
3akoHa npegnonaran obpalieHmne K YHUYTOXEHUIO OTAENbHbIX TEPPOPUCTOB B Cllyyae
HE3adDEKTUBHOCTU WUHbIX CPEACTB YCTPAHEHUS MeXAYHapoAHOM yrpo3bl. OcobeHHOo
npuMeyaTebHbIM MOJIOXEHMEM OAHHOrO 3aKOHOMPOEKTa ObII0 TO, YTO B MOSICHEHUU
K HeMy obpaLllLanocb BHUMaAHME Ha TO, YTO COBPEMEHHAs CcTpaTerns npumeHeHuns Bo-
opyXeHHbIx cun CLLUA nossonsana HaHOCUTb GOMOOBLIE yaapbl MO KPYMHbIM LENsMm
B HaZexJe Ha yCTpaHeHue Kakoro-nmbo TEPPOPUCTUHECKOrO Nnaepa, HO He npeno-
CTaBnsia rocyfapcTBy BO3MOXHOCTM C TOM Xe LeNblo OCYLWeCTBNATbE HEOOX0ANUMble
HemaclTabHble OelicTBUS.

MexayHapoaHOe rymMaHuTapHoe npaBo HanaraeT v psag, APYrux OrpaHUyeHuin Ha uc-
noNb30BaHUE CPEeACTB nopaxeHus. Hanpumep, peanuaauus npuHuMna UCKIOYEHUs
V3NULLHMX CTPadaHUi B POy WHbIX 3anpeLleHHbIX CPeaCcTB MopaxeHus npegnonaraet
HEeNCnonb3oBaHWe OTPaBSIOLNX BELWECTB, HaKTEPMOSIOrMYECKOro, TOKCMHHOIO 1 B1o-
JIOFMYECKOro opyxus. ITOT 3anpeT obnagaet abCoONOTHbBIM XapakTepPOM U 3akpernseH
B [OrOBOPHOM MpaBe 1 Takxke sIBNSeTCcs HOPMOM 0ObI4HOro npaea. To eCTb, N0 CyTU, He
orpaHuymBaeTcs n3buparenbHOe MCMNONb30BAHUE NULIb «KMHETUYECKUX» CPEeACTB Mo-
paxeHus NPOTUB HEMOCPEACTBEHHbIX YH4aCTHUKOB GOEBbIX AENCTBUIA.

HO KOHEYHO Xe, rMaBHbIM apryMeHTOM B MOJSb3y ONpefefieHns HENermTUMHOCTU pe-
NPECCUBHbIX KOHTPTEPPOPUCTUHECKUX OENCTBUNA SBASETCSH WCMONb3OBAHME CUbl Ha
TEPPUTOPUN CYBEPEHHOro rocynapcTtea 6e3 ero paspeLueHus.

OTHOLWEHME rocyaapcTB K AEeCTBYIOWMM B Npeaenax ero pucankum TeppopucTum-
YeckMM COo0obLLeCTBaM MOXeT OblTb ONpPeneseHo B YeTbipex Tunax:

e rOCygapCTBO HETEPMMMO OTHOCUTCS K TEPPOPUCTUYECKON OEeATENbHOCTY;

e rOCyfapCTBO OTHOCUTCH TEPNUMO K MCMOSIHUTENSM TEPPOPUCTUHECKMX aKTOB, HO He
nogaepXxmnBaeT U HE CNOHCUPYET UX;

e MCMNOSIHATENUN TEPPOPUCTUYECKUX aKTOB MMEKOT roCcyaapCTBEHHYIO NOAAEPXKKY, valle

BCcero 6e3 npsiMoro CrNoHCMPOBAHUSA CO CTOPOHbI FOCYNAapPCTBa;
® NCNOJIHATENN TEPPOPUCTUHECKNX AKTOB CMOHCUPYIOTCHA FOCYAapPCTBOM.

[MepBbI TN OTHOLLEHNSA XapaKTepeH, HanpuMep, 419 cCoBpeMeHHbIX [akmcTaHa n Hu-
repvmn, Korga rocyaapcTtBO He MMeeT A0CTaTO4YHbIX CU 1 CPeACTB ANs NPOTUBOAENCTBUSA
TEPPOPU3MY M HE BO3paxaeT NPOTUB, KakK MUHUMYM, BEAEHUS pa3BelblBaTeNbHON Oe-
ATENbHOCTU, UM YAAPOB, KOTOPble BOOPYXeHHble cusbl CLLUA HaHOCAT no o6bekTamMm Ha
nx Tepputopun. NcknoueHnsa (3asaBneHnsa — BepbasibHble HOTbl) ObIBAOT JNMLb B TEX
CuUTyaumsax, Korga npv HaHeECEeHUM yaapoB HenpegHaMEPEHHO MOPaXakTCca HENpPUYacT-
Hble nnua. Bo Bcex MHbIX cnyyasx Ans AokasatefnbCTBa CBSA3M rocygapcTtsa C Teppopu-
cTaMmy 1 onpasAaHus HeoOBXOOUMOCTU MPOSIBAEHUS HEYBAaXEHUS K €ro CYyBEpPEeHUTETY
TpebyloTCA O4EHb BECOMbIE [0KA3aTENbCTBA, KOTOPbLIE Yallle BCEro He MoryT 6biTb npe-
LaHbl ornacke BBUAY HEBO3MOXHOCTU PACKpbITUS cnocoba ux nonyyeHus. Ho B niobom
cnyyae, KOHTPTEPPOPUCTUHECKME AENCTBUSA HA HY>KON TEPPUTOPUN BbI3bIBAIOT OTBETHYIO
peakumio, kKak caMoro rocygapcrea-o6bekTa BMeLLaTeNbCTBA, Tak U TEPPOPUCTUHECKMX
bOPMMPOBAHUIA, UCMIONB3YIOLWNX ero TeppuTopmio. NMosToMy NpUMEHeHne Cuibl Ha Tep-
pUTOPUN HEBOIOKOLLLErO rOCYAapCcTBa ABASETCS NOANTUYECKM ONpaBhaHHbIM INLWb B TaKNX

Section 2-305 of Executive Order 12036. United States Foreign Intelligence Activities Executive
Order 12036. January 24, 1978. [OnekTpoHHbli pecypc]. URL: http://www.presidency.ucsb.edu/
ws/?pid=31100 (pata obpaweHusa: 06.04.2017);

Section 2.11 of Executive Order 12333 «United States Intelligence Activities». December 4, 1981
(As Amended by Executive Orders 13284 (2003), 13355 (2004) and 13470 (2008)). [9neKkTpOHHbI
pecypc]. URL: https://www.cia.gov/about-cia/e012333.html — 2.11 (naTta obpawieHus: 06.04.2017).

' MpoekT He cTan 3akoHoM. CMm.: H.R. 19 (107th): Terrorist Elimination Act of 2001. SEC. 2 (3).
FINDINGS. [3nekTpoHHbli pecypc]. URL: https://www.govtrack.us/congress/bills/107/hr19/text
(naTta obpaweHus: 08.04.2017).
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VCKJIIOYUTENbHBIX 0OCTOSATENLCTBAX, KOrAa «MPaBOOXPaHUTENIbHbIE» CNOCOObLI YCTPaHEHUS

Yrpo3bl HaLUMOHaNbHLIM MHTEPECAM He paboTaloT.

B0O3MOXHO OCYyLWECTBAEHNE HECKONBbKMX CLEHAPUEB peannsaunm «npaBoOOXpaHUTENb-
HOro crnoco6a», T.e. MexayHapoaHOro yrosloBHOro NpecfiefoBaHns 3a TEPPOPUCTUYECKIME
nenicteua [2]:

1. Bbigaua kakomy-nmb0 HaUMOHANBHOMY UM MEXAYHApOAHOMY CyAebHOMY OopraHy He
rocynapCTBOM HaLMOHANBHOCTUY, B NPeAenax iopucankLmMm KOTOPOoro okasancs o6Bu-
HSAEMbIN.

2. Bblgaya 06BUHAEMOro MexayHapoaHoMy cyaeOGHOMY opraHy rocyaapcTBOM HauMo-
HaNbHOCTW.

3. 3apepxaHne BOOPY>XEHHbIMU GOPMUPOBAHUAMU OKKYMUPYIOLLMX CUJT, OCYLLECTBASIO-
LWMX MPUHYXAEHWE K UCMOJIHEHMIO pe3osiioumn coBeta 6e30MacHOCTU OO0H, U nepe-
fayva HaunoHanbHOMY cynebHOMY OpraHy.

4. 3apepxaHue cunamu MexayHapoaHbIX BOOPYXEHHbIX dopMupoBaHuii, obecneymnsa-
IOWmMX BbiNoNIHeHMe pe3ontounii Coseta bezonacHoct OOH, n Bblgaya mexayHa-
ponHomy cynebHoOMy opraHy.

Ecnun xe rocynapcTtBo, Ha TEPPUTOPUN KOTOPOrO HAXOAUTCS NML0, NMPUYACTHOE K Tep-
POPUCTUYECKOW AEATENbHOCTU, HEe XenaeT, NGO He MOXET B CUJTy CBOEN HECOCTOSITE b-
HOCTM OCYLLECTBATb €ro yrosoBHOE npecnenoBaHune, TO TONbKO TOrAa rocyaapcTBO-
00bEKT TEPPOPMCTUHECKNX HAMALEHU MOXET caenaTb BbIOOP B NOJb3y 3KCTEPPUTOPU-
aNbHOro NPUMEHEHUSA CUNbI.

OCHOBHOW BOMPOC 3akJlo4aeTcs B TOM, MOXET SM N1y, npebbiBaloLLee Ha TEPPUTO-
pun rocyaapcTBa, He HaxOASLEerocs B COCTOSAHUN KOHONMKTA, BOOOLLE ObiTb 3aKOHHOM
BOEHHOW LEeNblo, T.e. 06bekTOM n3bupaTenbHOro NOpaxeHusl, Aaxe ecnv ero cratyc
onpeaensaeTcs Kak «HernoCpeaCTBEHHbIN» UM «KOCBEHHbIN» y4acTHUK 6oeBbIx AencTanin?’
C no3nummn oueHKM BO3MOXHOCTU MPUCBOEHUS FrOCyAapCTBaM MeXAyHapOAHOW OTBET-
CTBEHHOCTU 3a 3KCTEPPUTOPUASIbHOE MPUMEHEHME CUJbl MPOTUB TEPPOPUCTUHECKUX
NNAEPOB MOXHO rOBOPUTHL O CYLLLECTBOBAHNM ABYX MOJSPHbIX MOAX0A0B K ONpeneneHunto
reorpaduyecknx npeaenoB AeNCTBUA NO 3almTe rocynapCTBEHHbIX MHTEPECOB U, CO-
OTBETCTBEHHO, UX pernamMmeHTaum HoOpMamMm MeXAyHapoa4HOro ryMaHUTapHOro rnpasa.

B cooTBeTCTBMM C NepBOM TOYKOM 3peHUd coBpeMeHHoe ius ad bellum noonoepxwvsa-
€T KoHLenuuio «rnobanbHoro nons 60s»: B 3TOM Cly4yae NpoTUBOCTOSLLNE FrOCYAapCTBY
Anua MOryT CTaHOBUTLCS OOBEKTOM MPUMEHEHUSI CUJbl B MOTEHUMANIbHO HE MMEIoLWEM
reorpad®uyeckmx pamok MpPOCTPaHCTBE, €CNU OENCTBUS 3TUX UL, HE3ABUCUMO OT UX
MECTOHAaX0XAEeHUs U onpeaeneHns KOHONMKTa Kak MeXAyHapoaHOro, nnbo Hemexay-
HapPOAHOro, MOryT GbiTb ONpenesieHbl Kak «akTbl BOWHbI». [py TakoM TonKoBaHuM ius ad
bellum HopMbl MeXayHapoagHOro rymMaHuTapHoro npasa OyayT aBTOMaTUYecku perna-
MEHTUPOBATb MCMOJ/Ib30BAHNE CPEACTB MNOPAXKEHUS MPOTUB JINL,, HE TONIbKO HaxoasALWMX-
Csl BHE NMpeaenoB 30Hbl BOOPYXXEHHOIro KOHGANKTA, HO 1 AaxXe Ha TEPPUTOPUM HEBOIOIO-
ero rocygapcraa.

BTopoe, 6onee y3koe TONKOBaHME COBPEMEHHOrO ius ad bellum orpaHuymnBaeTt npu-
MEHEHWNE CUMbl U, COOTBETCTBEHHO, OnpasAbiBaeT obpalleHne K MexayHapoaHOMY Ty-
MaHUTApPHOMY MpaBy TOJIbKO TEPPUTOPUEN TOCYOAPCTB, YHACTBYIOLLMX B BOOPY>XEHHOM
KOHONMKTE. Tak, Hanpumep: «MexayHapoaHbin KomuteT KpacHoro Kpecta npugepxm-
BaETCH MHEHUS, 4TO, B COOTBETCTBUUN C MEXAYHAPOLAHLIM N'YMaHUTapHbIM NPaBOM C npa-
BOBOW N MPAKTUYECKON TOYKN 3peHUs Bbino Obl 60Nee 3apaBbiM CUMTATb, YTO YHACTHUK

' C™m. nogpobHee: MexayHapoaHOe ryMaHMTapHOe NpaBo U Bbi30Bbl COBPEMEHHbLIX BOOPYXEHHbIX
KoHdnmkToB. Joknaza. XXXl MexayHapogHas koHdepeHums KpacHoro Kpecta n KpacHoro Nonymecsiua.
XKeHeBa, LLIseiiuapus, 8—10 nekabpsa 2015 r. Pasg,. Il. 2 «F'eorpaduyeckme pamkm npumeHeHns MIr».
[OnekTpoHHbIN pecypc]. URL: https://www.icrc.org/ru/document/mezhdunarodnoe-gumanitarnoe-
pravo-i-vyzovy-sovremennyh-vooruzhennyh-konfliktov (nata obpatieHus: 16.04.2017).
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BOOPYXXEHHOW rpynmbl AV rpaxgaHckoe nmuo, NpuHUMaloLLee HeNnoCcpeacTBEHHOE yya-
CTVE B BOEHHbIX OEACTBUSAX B HEMEXOYHAPOAHOM BOOPY>XXEHHOM KOHMNKTE C TEPPUTO-
puUn HEBOIIOLLEr0 roCyAapcTBa, HE AO/KHbI MOABEprarbCa HanageHuio CO CTOPOHbI
TpeTbero rocypapctea. Ckopee, onacHOCTU, KOTOPYIO MPeacTaBAsioT noaobHble nuua,
cnenyeTt NPOTUBOAENCTBOBATbL B COOTBETCTBUM C HOPMAMU, PETYINPYOLWVMU NMPUMEHE-
HME CWUJbl B MPaBOOXPAHMTESbHBIX Ornepauusx»’.

OTKpbITOE 3asiBAEeHME rOCyoapCTB O NMPUBEPXEHHOCTU LUMPOKOMY TOJIKOBAHUIO NMpasa
Ha MPUMEHEHME CUMbl, faXxe ecln rocyaapcTBO-0O0bEKT BMeLLATENbCTBA BO3paxaeTt
NPOTUB HEro, MMEeEeT OYeBUAHbIE MPEUMYLLECTBA Nepes NPpoBeAeHMEM TaliHblX onepaLmi,
MOCKOJIbKY CYObEKT MeXAyHapOAHbIX OTHOLIEHWI, aenas 3asBneHne o dakTe «akTa BON-
Hbl» N, TEM CaMbIM, O CBOel 00683aHHOCTU cnenoBaTh HopMaMm ius in bello, noaTBepx-
[AeT CyLeCTBOBaHME ON19 HEro OrpaHMYeHUn Ha MPUMEHEHNE CUMbl U O CBOEWN rOTOB-
HOCTU HECTU MEXAYHAPOOHYI0 OTBETCTBEHHOCTb, YTO B CBOIO O4EPEedb CIYXUT yKpenne-
HUIO OOBEPUS B MEXIOCYAaPCTBEHHbIX OTHOLLIEHUSX.

lMepeBon, KOHTPTEPPOPUCTUHECKUX OENCTBUA M3 cdepbl TalHbiXx onepauuin B cdepy
OTKPbITOrO MPUMEHEHUST CUJbl MO3BONISIET UCMOJIb30BaTb B MEXIOCYAaPCTBEHHbIX OTHO-
LUEHUSX BMOJIHE NMPUEMJIEMbIE COMlaCOBaHHbIE MHTEPMNPEeTaLMmM MexXayHapooHoro npaea.
B HEKOTOpOM CMbICNE [axe MOXHO cAenaTb NMpPeanosyioXeHne O 3aPOXAEHUU HOPMbI
0o6bl4HOro npasa.

B TO e BpeEMSI MOXHO C YBEPEHHOCTbIO 3asiBASATb, YTO NEerMTuMaums Takmx cnocobos
NPOTUBOAENCTBUS NNLLAM, MPUYACTHLIM K TEPPOPUCTUHECKON OEATENBHOCTU, Kakue Obiniv
MCMNOoNb30BaHbl, Hanpumep, Npotme 3. AnpgapbueBa (koTopblh nornd 13 despansa 2004 r.
B KaTtape npuv B3pbiBE 3aMVHMPOBAHHOIO0 aBTOMOOMNS, KaTapckme crneucnyxbbl apecToBa-
JI1 TPOUX POCCUNCKUX FpaxaaH, KOTOpPbIM OblI0 NPeabSBIEHO 0OBMHEHNE B €0 YMbILLIEH-
HOM y6uiicTee?); unu Y. 6uH JlageHa (BTOpXeHMEe BOOPYXXEHHOro ¢hopMMpoBaHmus Ha Tep-
pPUTOPUIO CYBEPEHHOIO rOCYAapPCTBa AN €ro NOXULLEHNS UM YHUHTOXEHNS), HE BO3MOXHA.

OueBuaHbIM 06pa3om, aercteus npotne 3. AHpgapbueBa He MOryT KBanuduumpo-
BaTbCS CO CTOPOHbI Poccum B TEpMUHAX MeXOyHapo4HOro ryMmaHMTapHoOro npaea, no-
CKOJIbKY, BO-TMEpPBbIX, OpraHbl rOCyNapCTBEHHOro ynpasneHus Poccun He npudHaBanu
COCTOSIHUSI BOOPYXXEHHOr0 KOHMNKTA; BO-BTOPbIX, MPOTUB HEr0 Oblv MCNOJIb30BAHbI HE
wTaTHble GOPMUMPOBAHMS BOOPYXEHHbBIX CUJT FOCyAapcTBa CO CBOMMMK CpeacTBamMu no-
paxeHuns; B-TPeTbUX, GMHAHCMPOBAHNE TEPPOPUCTUHECKMX OPraHn3aLnii B COOTBETCTBMN
C OoTpaxalwmmMmn OObIYHYIO MPAKTUKY CTaHAapTaMu MEXAYHapOOHOro ryMaHmTapHOro
npaea, U3N0XeHHbIMU B BbILLEYNOMSHYTOM PYyKOBOACTBE, HE ABNSIETCSA CBUAETENIbCTBOM
€ro HemoCpeaCTBEHHOIO y4acTUs B BOEHHbIX OEACTBUSAX, — T.€. B MOMEHT ero ycTpa-
HEHWVS OH He ABNSNCA KoMbaTaHTOM, a ciefoBaTeslbHO, JaHHOE AeliCTBUE SABNSIOCH, MO
CyTW, penpeccanunen 3a npeallecTBOBaBLUYIO OEATENbHOCTb.

B oTHoweHun ycTpaHeHus Y. 6uH JlageHa: nepen BTOPrHyBLUMMCS Ha TepPPUTOPUIO
MaknctaHa dopmMmpoBaHMeM CTosNa 3ajaya ero 3axeBata Wan yHu4ToxeHus. Ecnn 6ol

' Report. 32nd INTERNATIONAL CONFERENCE OF THE RED CROSS AND RED CRESCENT
Geneva, Switzerland 8-10 December 2015 International humanitarian law and the challenges of
contemporary armed conflicts. P. 15. B gaHHOI CCblfike NPUBOANTCS TEKCT U3 aHrN0S3bIYHOM BEpP-
CUN [JOKYMEHTa YNoMsHYToro B ccbiike 29. CM. Bbile. OTO Takke CBUOETENbCTBYET O BO3MOX-
HOCTM CyLLeCTBOBaHMSA Pa3HOYTEHWIA B COAEPXaHUUN TEPMUHOB, KOTOPbIE MOTYT NPOUCXOANTb NGO
HenpeaHaMepeHHO (4TO onpenenseTca kBanudukalmeln nepeesogymka), nMbo HaMepPeHHo (B nae-
0JIOFMYECKUX /NN NponaraHaMCcTCKMX Lensx). [9nekTpoHHbIi pecypc]. URL: https://www.icrc.org/
en/document/applicability-ihl-terrorism-and-counterterrorism (nata obpatweHus: 16.04.2017).

2 BosBpalleHne poccusaH 3 Katapa. KommeHtapuii MeaHosa | PUA HoBocTu [SneKTPOHHbIN
pecypc]. URL: https://ria.ru/politics/20041224/770586.htm| (nata o6paweHus: 06.02.2017); Top
Chechen separatist dies in Qatar bomb blast. [9nekTpoHHbili pecypc]. URL: https://www.theguardian.
com/world/2004/feb/14/chechnya.nickpatonwalsh (pata o6pateHuns: 06.02.2017); Russia ‘behind
Chechen murder’. [OnekTpoHHbIl pecypc]. URI: http://news.bbc.co.uk/2/hi/middle_east/3852697.
stm (pata obpaueHus: 06.02.2017).
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peyb Wwna nnb 06 YHUYTOXEHUK, onepaumsa obnagana 6bl 4OCTAaTOYHO BbICOKOW cTene-
HbIO NErMTUMHOCTU. Bo-nepBbix, nocne HanaaeHus 11 ceHTsabps 2011 r. BnepBbie B UCTO-
pun YyenoBeyecTBa BOWHa Oblna 00bsIBNEHA OPraHM30BaHHOW TEPPOPUCTUHECKON CTPYK-
Type, a He rocyaapcTBy. JTO 3asB/eHME yxe camMo no cebe 006s3ano NpPaBUTENLCTBO
CLLUA cnepoBaTb HOpMaM MeXAyHapOOHOro rymMaHMUTapHOro npaea, a CnefoBaTesibHO,
M B OTHOLUEHWM 3TOrO YaCTHOro anNn3oaa BeayLllencsa MMn BOMHbI — HEoOXoaAnMON one-
paunu npoTtuB Y. 6uH JlageHa — BrosiHe MOXeT OblTb NPOM3BeAeHa OLeHKa copasmep-
HOCTY MPUMEHEHHOI cuibl. Bo-BTOPbIX, B AAaHHOM cJly4yae Oblsiv UCMOoNb30BaHbl GOpMM-
pOBaHMS BOOPYXXEHHbIX CUJ1 FOCYJapCTBa CO CBOMMMU LUTATHBIMU CPeacTBaMu NMopaxeHus,
a BOEHHOCyXallme NMpoLivM COOTBETCTBYIOLLYIO MOATOTOBKY U Oblv CBA3AHbI IMYHLIMU
0653aTeNbCTBAMU NMPUMEHATL TOJNIbKO pa3peLLleHHble CPpeacTBa U MeTonbl BeAEHUS BO-
€HHbIX OelncTBuin. B-TpeTbux, Y. 6uH JlageH HeNoCpeacTBEHHO MiaHMpOBas, OpraHn3o-
BblBaJl U NOAroTaBnMBan TEPPOPUCTUYECKME HANALEHWS, YTO ObIIO NOATBEPXAEHO B PSi-
ne cyaebHbIX NpOoLEecCOB M MHOMOYMCEHHBIMW OMepaTUBHbLIMK AAHHBIMUK, @ Takke ero
COBCTBEHHbBIMU 3as8BIEHUSMU OJ151 MPECCHI.

CoBpemeHHas cpefa obecrnedyeHns MexayHapoaHon 6e30MacHOCTU XapakTepusyeTcs
6ecnpenaTCTBEHHbIM PACNPOCTPAHEHMEM B HEW HOBbIX TEXHOJIOMMIA, KOTOpPbIE MOryT WUC-
nosib30BaTbCs M B MPOTUBOMPABHLIX LENsx, npeobnagaHnem 6e3ycrioBHbIX 0083aTeNbCTB
rocygapcTts no 3awmTe rpaxnaHCKuxX fvl, pagukanbHbIMU U3MEHEHUSIMU B COAEPXaHUn
VIHCTUTYTa MeXayHapoaHON OTBETCTBEHHOCTUN C ABMXEHMEM OT OTBETCTBEHHOCTM rOCy4apCcTB
K OTBETCTBEHHOCTW WHAMBWAOB, W MOSIBIEHNEM MEXAYHapPOAHbIX CyAeOHbIX OpraHoB.

B Takon o6CTaHOBKE MPUMEHEHWE CUilbl MPOTUB TEPPOPUCTUYECKUX NINAEPOB BHE
rocyaapCTBEHHOW TEPPUTOPUN ABASETCH BbIHYXAEHHbIM Y OFPAHUYEHHBIM «OTKJIOHEHU-
€emM» OT MPaBOBOr0 pPexmMa «MUPHOro» BPEMEHU. 3asiBNIEHNs O CYLLECTBOBAHMN Yy Opra-
HOB roCyJapCTBEHHOrO YrNpaBfieHVs npaBa MpUHUMaThb pelleHns 06 1M3bupaTtenbHOM
NMopaxxeHnn KoYeBbIX TEPPOPUCTUYECKUX AEATENeN Ha TEPPUTOPUM APYTUX FrOCYAapCcTB
DOJKHbI CONPOBOXAATLCS 0093aHHOCTbIO 40Ka3blBAHUSA TOrO, YTO MCYepnaHbl BCE UHbIe
anbTepHaTUBHbIE CPEACTBA BBUAY HECOCTOATENbLHOCTM Takux rocyaapcTB. A OTHeceHue
nnua K KaTeropum «KJIlo4EBbIX TEPPOPUCTUHECKUX OEATENEN» A0MKHO OCYLLEeCTBNATLCS
no Kak MOXHO 6osiee y3KMM U rapmMOHMU3MPOBaAHHLIM B MEXAYHApPOOAHOM coobLiecTBe
Kputepuam. Mpuyem ecnu ans 4encTBuii, KOTOPble MOryT OblTb OnpeaeneHbl TEPMUHOM
«n3buparenbHoe nopaxeHue», NpakTMka rocyaapcTB OaeT A0CTaTO4HOEe KOJIMYEeCTBO
npeueneHToB, 3a KOTOPbIMU NMPU3HAETCH AOCTAaTOYHO BbICOKAsi CTENEHb IETMTUMHOCTH,
TO TEPMUHbI «NOJIMTUYECKOE YOUNCTBO», «LeneHanpaBiieHHas NMKBUAAUUS», «LeneHa-
npaBJIeHHOEe yCTpaHeHne», «ka3Hb 6e3 HaaNexallero puanyeckoro npoueccar, «BHe-
cynebHas ka3Hb» U Ap. OOMKHLI OCTaBaTbCs B apCeHane MHCTPYMEHTOB UCKIIIOYUTENBbHO
cpeacTB MaccoBOM MHpOpMaLmK.
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