IDEOLOGY AND POLITICS JOURNAL
© 2021 Foundation for Good Politics ISSN 2227-6068

«OVER THE BARRIERS»:
THE IDEAS OF THE RULE OF LAW STATE AND THE AUTONOMY OF LAW
IN THE THEORY OF LEV YAVICH
(IN THE CONTEXT OF THE SAINT-PETERSBURG SCHOOL OF LEGAL PHILOSOPHY)*

Elena Timoshina

Saint Petersburg State University
ORCid: 0000-0002-2948-4825

Svetlana Volkova

Saint Petersburg State University
|ORCid: 0000-0003-3434-6600

https://doi.org/10.36169/2227-6068.2021.02.00004

Annotation. The article offers an intellectual reconstruction of significant elements of
St. Petersburg school of legal philosophy tradition, present in the theoretical heritage of the
Soviet and Russian legal scholar Lev Yavich (1919-2004). The uniqueness of his experience
of participation in this tradition is noted: on the one hand, constrained ideological
circumstances of the time dictated him to criticize his predecessors in the professorial chair,
on the other hand, it is his works paradoxically drew a line of continuity from the ideas of pre-
revolutionary period to modern. In the legal doctrine of Lev Yavich, tradition as an intellectual
reality sui generis, breaking through ‘over the barriers”, turns out to be stronger than
ideological prohibitions and methodological constraints. The authors single out the main body
of ideas of the St. Petersburg school, expressing in their totality the idea of the autonomy of
law and the notion of the state as a legal phenomenon, and find them in the legal theory of
Lev Yavich concealed under a powerful layer of dialectical materialism. Particular attention is
paid to the comprehension in his doctrine of the connection between law and justice, the
concept and social meaning of subjective rights, as well as the phenomenon of socialist law
in the historical evolution of law. The ideas of Lev Yavich are considered both in the context
of the tradition of the St. Petersburg school of philosophy and law and in comparison with the
early Soviet legal doctrine and the contemporary legal conceptions, in particular with the
libertarian theory of law of Vladik Nersesyants.
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AHHOomauyusa. B cmamee npednazaemcs UHMENNEKMYANbHAS PEeKOHCMPYKUUS
3HA4YuUMbIX  371eMeHmo8  mpaouyuu nemepbypackol  PuUIOCOPCKO-NPasosoll  WKOb,
npucymcmsywux 8 meopemuyeckoM HAcneouu Co8emcKo20 U pocculickoeo npasoseda
JI. C. fsuya (1919 - 2004). Ommeyaemcs YHUKA/IbHOCMb €20 0neima ydacmusi 8 3mol
mpaduyuu: ¢ 00HOU CMOPOHbI, CMECHEHHbIE udeosoeudeckue o0bcmosmenscmea mo2o
8peMeHU OUKMOo8aau emy Heobxo0UuMoCmMe KpUMUKU CBOUX NpeduecmeeHHUKO8 No Kageope,
C Opyaoli CMOpPOHbI, UMEHHO €20 pabomsl NApadoKCaabHbIM 06pa3oM NpoYepmuau JUHUK
npeemcmeeHHocmu om udeli 00pesoIUUOHH020 nNepuoda K cospeMeHHbIM. B npasosom
yaeHuu /1. C. Slsuda mpaduyusi KaK UHMeNeKkmyanbHas peansbHoCMs Sui generis, NpopsIsasico
«nosepx 6apbepos», 0KA3bIBAEMCS CUbHEE UOE0I02UYECKUX 3anpemos U Memo00102U4ecKux
02paHuyeHul. Asmopel 8bI0e90M O0CHOBHOU Kopnyc udeli nemepbypackol  WKObI,
8bIPAXAKWUX 8 C80€ll COBOKYNHOCMU UOeH asmoHOMUU npasa U npedcmassieHue o
20cydapcmee Kak npasosom sisfieHuU, u obHapyxusarom ux 8 npasosoli meopuu Jl. C. dsuya
CKpbIMbIMU N0O MOWHbLIM C/10eM duanekmuyecko2o mamepuanu3ma. Ocoboe BHUMAHUE
yoensemcs OCMbIC/IEHUIO 8 €20 y4YeHUu (853U npasa U cnpasedsusocmu, NOHAMuUS U
COUUANbHOR20 CMbICAA CYybbEKMUBHbLIX NPAB,  MAKMHE PEHOMEHAa CoOUUanUCmMuYecko2o npasa 8
ucmopuyeckol 3gosouyuu npasa. Udeu J1. C. suya paccMampusaromcs Kak 8 KOHmMekcme
mpaduyuu nemepbypeckol GuUA0COPCKO-Npagosol WKOMbI, MAK U 8 CoNoCmasaeHuu ¢
paHHecosemckol npasosoli 00KMPUHOU U CO8peMEHHbIMU €My NPaso8biMU KOHUeNnuyusmMu, 8
yacmHocmu, ¢ iubepmapHol meopueti npasa B. C. HepcecsaHua.

Kniouesvie cnosa: cosemckass meopusi npasa, nemepbypackas wkona ¢unocopuu
npasa, cnpasedausocms, COUUAILHOE NPAso, Npaso U 20Cydapcmeo, NpuHymo0eHue 8 npase,
cybvekmusHoe npaso

2 Uccneposanue C. B. Bonkosoi nposoautca npu nogaepxkke PODU, npoekt N2 19-011-00528 «KoHuent
CnpaBeaiMBOCTU B COBPEMEHHOM POCCMIMCKOM NPaBOBOM CUCTEMEY.
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BeepeHue

HayyHoe 3HaHne ambuBaneHTHO. C 04HOM CTOPOHbI, ero 6e3yCNI0BHOM LEeHHOCTbIO SBNSeTCS
HOBM3Ha, C APYro CTOPOHbI, HOBM3HA NMPOCMATPUBAETCA TONLKO Ha QOHe onpeneneHHou
HAay4YHOM Tpaguumu, KOTOPOW, Kak u nwbor Tpaguumu, nNpuUCyWM  NIEMEHTHI
WHTENNEKTYaNIbHOTO KOHCTPYMPOBAHUA. MOXHO CKasaTb, YTO, C OAHOW CTOPOHbI, Mbl
obHapyxmBaem cebs B paMKax OnNpeaeneHHOM HayyHOM TpaauuMu, BHE KOTOpOM
[esaTenbHOCTb YY4EeHOro efBa /i BO3MOXHA, a C APYrom — 3Ty TpaguuMio co3pjaem, B
M3BECTHOM CMbIiCne MWUGBONOTU3UPYS MCTOPUK0 HAYYHOW LIKONbI, MPeACcTaBnsis ee Kak
NpeemMCcTBEHHOE pa3BUTUE onpeneneHHblX uaen, KOTOpbIMU OOPOXMM Cenyac.

Tpaguuma netepbyprckon ¢umnocodcko-npaBoBOM LWKONbI 6epeT CBOe Hayano B
pabotax npodeccopoB  CaHkT-leTepbyprckoro  MMMNepaTtopckoro  yHMBepCUTETA
H. M. KopkyHoBa u J1. . lNeTpaxuukoro, nonyyaer passutue B pabotax [. [. l'ypsuua,
M. A. Copoknna, H.C. Tumawesa, I. K. TuHca, M. 4. JlaszepcoHa (Antonov et al. 2014,
Antonov 2016; Fittipaldi 2016b; Polyakov 2018a; Polyakov 2018b; Timoshina 2016;
Timoshina 2018) u pap., a ueHTpanbHon ¢urypor ¢rnoCcodCKo-NPaBoOBOM LIKOJbI
JleHunHrpapckoro yHuBepcuteta 6bin npodeccop Jles Camowinosuy Ssuu (1919 - 2004).
Ero onbiT yyactus B 3TOM TpaguMuUMM  YHWUKANEH: C OAHOM CTOPOHbI, CTECHEHHbIe
noeonormyeckme ob6CToaTeNbCTBA TOFO BPEMEHU AUKTOBANN €My HE0OXOAMMOCTb KPUTUKM
CBOMX NpeALecTBEHHUKOB NO Kadeape, U NpuMepbl TaKOM KPUTUKM Mbl MOXKEM HAWUTU B €ro
pabotax (Yavich 1976: 72-73, 192), c¢ ppyrom CTOpPOHbl, MMEHHO ero paboTbl
napagoKCanbHbIM 06pPa3oM, HECMOTPS HA MPUCYTCTBYHOLLYIO B HUX KPUTUKY, NpOYepTUAU
NIUHUIO MPEeMCTBEHHOCTU OT MAeN [OPEeBONOLUMOHHOIO Mnepmoaa K COBPEMEHHbBIM,
Hanpumep, NOJYYMBLUMM paA3BUTME B KOMMYHMKATMBHOM Teopuu npaBa npodeccopa
A. B. lNonsikosa.

Cea3b npasoBoro yyeHus J1. C. demya ¢ npobneMamu NOCTCOBETCKOM TeOpMM NpaBa
cTana TeMoM HayyHon KoHdepeHuwmu, coctosiswencs B 2009 r. B CaHkT-lNeTepbyprckom
rocyfapCTBEHHOM YyHMBepcuTeTe U nocesweHHon 90-neTuio CO OHA POXAEHUS YYEHOrO.
BbickazaHHoe B xope obcyxaeHus npeanonoxeHue A. B.[llonskoBa o ToMm, 4TO uaeu
J1. C. S1Bnya «CO3BYYHbI OOPEBOMOLMOHHOM NeTepbyprckon wkone teopum u dunocodpum
npaeax, n «npodeccop Asuy 6amxke k KopkyHoBy, [MeTpaxkunukomy, CopokuHy, N'ypsuuy, yem
MOXXET NOKa3aTbCs Ha nepBbIn B3rnsaay (Konceptsiya 2009: 11), cBuaeTensCcTByeT O TOM, UTO
B TpagmMumnm netepbyprckon dmnnocodpcko-npaBoBoOw WKObI Hay4YHoe Hacneame J1. C. dBuua
MOXeT OblTb OCMbICNIEHO Kak HeobxoamMMmoe 3BeHO, obecneuynBaroLlee NpeeMCTBEHHOCTb
Pa3MbILLIEHUI OCHOBOMOJIOXXKHMKOB LUKOJIbI M TEOPETUYECKUX MAeN ee COBPEMEHHbIX
npeactasutenen. Tak, no MHeHuw A. B.llonskoBa, HekoTopble uAeu COBETCKOro
npaBoBeda, B YaCTHOCTWU, MOAYEPKMBAKOLWME MOBEAEHYECKMI aCMekT MpaBa, CO34anu
«Xopowlee OCHOBaHMe pAn9 nepexoja K... KOMMYHUKATUBHOMY MPaBOMOHUMAHUION
(Konceptsiya 2009: 12). OTMeuyeHHble y4aCTHMKaMM KOH(dEepeHuMu, B YACTHOCTH,
M. WN. JlyKOBCKOW, aKTyaNlbHble MOMEHTbl ero TeopeTMYyecKoro Hacnegus — ugesa o
HEeCOBMEeCTMMOCTM NpaBa M MPOM3BONA, TE3UC O HEZONYyCTUMOCTM 3TaTU3aLMM MpaBa U
MPOM3BO/IbHOIO, BOMKOHTAPUCTCKOrO 3aKOHOTBOPYECTBA, KOHLEeNUMs CyObekTUBHbIX Npas., B
paMKax KOTOPOW OHW MpeactaBan KPUOUYECKMM (PEHOMEHOM He3aBUMCUMMO OT MX
nosutmuemusauumn, u ap. (Konceptsiya 2009: 7), MOXHO paccMaTpuBaTb B KayecTse
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coaepXaTenbHbIX 3IEMEHTOB KOHUenumMu «rocnoactea npasa» (Yavich 1990) u npasosoro
rocyfapcraa.

HencreutensHo, pabotbl J1. C. IBMYya NpoM3BOASAT HEOXMAAHHOE BreYaTieHne: ns-
Nof MOLLHOrO C/I08 OManeKTUYecKoro MatepuanuiMa NpocTynaloT Yy3HaBaeMble WAew,
BXOZSLWME B KOPMYC 3HAYMMbIX NONOXEHUN neTepbyprckon wkonbl dunocodum npasa, —
TPagMUMS KaK MHTENNEKTYanbHas PeanbHOCTb SUi generis, NpopbIBasiCb «noBepx 6apbepoB»,
OKa3blBaeTCd CuUIbHEee MOEO0NOrMYEeCKUX 3anpeToB U METOAO0SIONMUYECKMX OrpPaHUYEHUN.
MNpumeyatenbHo paxe u T1o, yto JI. C. SIBUY M3N0XKMN CBOM TeOpeTUYecKue Uaeu He B
cnewumanbHoOM MoHorpaduu, a B npeaHa3HaYeHHOM Npexae BCero AN CTyAeHTOB y4ebHuke
«06was meopus npasa» (1976) — Tak, Kak 310 genanun B csoe BpeMs H. M. KopkyHoB u
J1. W. NeTpaxuuknii, n Kak Bnocnenctsmm 310 caenan u A. B. MNongkos, npeactaBuBLLMI
KOMMYHMKATUBHYI TEOpMio nMpaBa B y4ebHuke C Tem xe Ha3BaHueM (Polyakov 2003).
KoHeuHo, 3T1 n3gaHmsa Mano NOXOAMAN HA TPAOMUMOHHbIE y4eOHMKM NO 3TOM AUCUMMIIMHE.
Kak otmeuyanu peueHseHTbl kHuru J1. C. fBuya, B CyWHOCTU, OHA npeacTaBnser cobomn
«MOHOrpaduyeckuii Kypc nekuuin no obwen teopum npasa» (Alekseev et al. 1977:117), u
3Ty aTTeCTaLMi0 MOXHO B NMOTHOM Mepe OTHECTU KO BCEM YMOMSIHYTbIM Y4eOHbIM U3AAHUAM.

OcTtaBnsis B CTOpPOHE C/IMILKOM O4YE€BMAHbIE METOAONOTMYECKME  PA3INYUS
[OPEBOJIOLMOHHBIX, COBETCKUX U MOCTCOBETCKMX KOHLEMLUA, MOXHO BblAeNIUTb OCHOBHOM
KopnyC uaen netepbyprckom LUKObl, KOTOPble B CBOEM COBOKYMHOCTM BbipaXKalT UAEHD
aBTOHOMWM MpaBa U NpeacTaBNeHUe O roCyAapCcTBe Kak NPaBoOBOM BNeHuu par excellence.
Bo-nepebix, 3TO NOHUMaAHWE npaBa KaK SBNEHUS, TEHETUYECKM WU  (PYHKUMOHANbHO
NMEepPBUYHOr0 NO OTHOLLEHUIO K rOCYAapCTBY U MHTEPNPETUPYEMOrO B €MHCTBE LLEHHOCTHO-
HOPMATMBHOIO, COLMOKYNbTYPHOrO M COLMOMCUXMYECKOrOo acrnekToB ero 6bitus. Bo-
8Mopebix, NPABO PaCCMATPUBAETCS B €r0 MMNEepaTMBHO-aTPUBYTUBHOM, NPeA0CTaBUTENbHO-
obg3biBalOWEen CTPYKType, MNpUOPUTET B  KOTOPOW MPUHALNEXWUT MPABOMOYMIO,
CyObeKTMBHOMY nNpaBy — OHO OnpegensieT CoAepXXaHuMe npaBoOBOM 0053aHHOCTH,
00yCcnoBAMBaeT reHesnc U GyHKUMM rocyaapcrsa, M NO3UTUBHOE (MM TaK Ha3biBaemoe
06beKkTMBHOE) NpaBo, sBnseTcs gudbdepeHuUMpyoLWmMM NpU3HAKoM npasa (B OTanuue oT
Mopanu). B-mpemeux, npepncTtaButenen WKonbl 0ObeAMHSAET NpeacTaBleHUEe O
NCUXMYECKOM XapakTepe MNPUHYXKAEHUS B MNpaBe: OCHOBAaHWMEM TaKOro MNPUHYXAEHUS
ABNAETCS He CTpax nepen Yrpo3oM nNpuUMeHeHus (GU3MYECKOro MpUHYXAEHUS, a
npaBoMoumMe, C MOMOLbID KOTOPOro YrNpaBOMOYEHHbIM OCYLWECTBASET peryinpoBaHue
noseaeHuns 06583aHHOro nuua. B-uemeepmeix, rocyfapcTBO NOHMMAETCS Kak OAMH U3 TUMOB
MpaBOBOM OpraHU3aLMu COLMANbHbIX TPYNM, OPraHWM30BaHHbIM NPaBOM Ny6AWUYHbIN
NOpsSAOK, FreHeTUYeCKM U (YHKUMOHANBHO NPOM3BOAHbBIM OT NPaBOMOYMSA, a Nybau4yHas
BN1ACTb — KaK MMeLWwas «COLManbHO-CNYXXeOHbIN» CMbIC/T MO OTHOLLEHMIO K CYObeKTUBHbIM
npaBaM. B-nsimeix, TeOpeTU4ecKkmne yCunus npeactaBuTeniei WKOoNbl HanpaBieHbl HA NOUCK
COLMANbHOrO CMbIC/IA CYObeKTMBHbIX NpaB. HakoHeL, 8-wecmsix, NpeacTaBUTENN LIKONbI
MCXoosaT M3 MO3MUMM  MPaBOBOro nawpanu3mMa Oonblied WAM  MeHbluewn CTeneHu
pagMKanbHOCTU, pAaCcCMATPMBAs €ro Kak BblpaXKeHue KrMyOUHHOM» OHTONOMMU COLMASIBHO-
NMPaBOBOM XM3HU U AOMYCKasd TEM CaMbIM CYLLECTBOBAHWE Pa3fIMYHbIX BUOOB COLMANBHOMO
npaea (nogpobHee 06 31oM cm.: Timoshina 2013). MNpeactaBneHHble NonoXeHns obpasyoT
MOEenHoe  «aApo»  WKOMbl, KOTOPOE, HE33aBUMCMMO OT 3HAYMMbIX PasnnuMi B
MeTOA0/10rM4yeckoM 060CHOBAHUMN COOTBETCTBYHOLLErO Kpyra UAEen, Mbl MOXEM OOHapYXUTb
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Kak B pabotax Jl. U. [eTpaxuukoro n ero 6aAmKaMMX Y4YEeHWKOB, TaK M Yy aBTopa
KOMMYHMKaTMuBHOM Teopum npasa A. B.[onskoBa (Polyakov 2003), Bocxoasuien, no
COOCTBEHHOMY  MPM3HAHUIO  YYEHOro, «K MNCUXONOrMYECKOM  Teopuu  npasa...
1. Metpaxuukoro» (Polyakov 2013: 22).

I naeun (3a UCKIIYEHNEM pasBe UYTO YMOMSHYTOM B M. 6) CUAbHO PacXoasTcs C
OCHOBHbIMM MOMIOXKEHUSIMU COBETCKOW Teopuu npaBa — [akKe ecan cyautb 06 ux
copepxaHun no kypcy C.C. AnekceeBa «O6was Teopus npasa» 1981 - 1982 rr,,
onybnMKOBAaHHOMY Yxe noc/ie COCTOosBLEeNCS Ha cTpaHmuax «CoBeTCKoro rocyaapcrea u
npaBa» [AWCKYCCMM O MPaBOMOHMMAHWUW, CyTb KOTOPOM MOABITOXWA BNOCNEACTBUM
B. C. HepcecsiHu: nosICHAS OrpaHWYeHHOCTb MpeasaraemMbiX BapPUAHTOB  KLLUMPOKOro»
NoAX0Aa K NpaBy, OH OTMETWI, YTO «’pacluMpeHme”... “y3kux” MecT CyTu Aena He MeHSEeT»
(Nersesyants 2005: 319). B pa6ote C. C. AnekceeBa rocyfapctso, XOTS U M3THAHHOE U3 ee
Ha3BaHMsl, NO-NPEXHEMY MMEET KKOHCTUTYTUBHOE... 3Ha4YEeHUe AN1g caMoro bbiTus npasa,
SBNASCb TOW HENOCpenCTBEHHOM CWIOW, MPU MOMOLWLM KOTOPOM OHO (MpaBo. — Asm.)
chopmupoBanock 1 obpeno... ceonctea» (Alekseev 1981: 58), «rocypapcTBeHHas BnacTb...
npocauMBaeTcs B caMyk nnoTb npasa» (Alekseev 1981: 169), cybbekTBHble npasa
NpeacTaloT Kak «nposiBneHns» obbekTuBHOro npasa (Alekseev 1981: 93), cywecTsyowme
3a ero rpaHuMLaMn KHemnoCcpeacTBEHHO-COLMANbHbIE MPUTI3AHUA» He SBASKOTCS NPAaBOM U
COCTaBNAOT npeamer u3yuveHnus coumonormm (Alekseev 1981: 69-70), otctamBaetcs
«HepaspgesibHas» CBA3b MpaBa WM TrOCYAAPCTBEHHOMO MPUHYXAEHUS KaK BblpaXKeHUS
«OpPraHM30BaHHOM CuAbl», obecneumBarowern «be3ycnoBHOE YTBEpPXAEHME BOJM
rocypapcrea» (Alekseev 1981:267), v gp.

MMeHHO 3TOT Kpyr uaemn, XxapakTepusylwmnx «y3KOHOPMATUBHOE BOKOHTAapPUCTCKOE
npaBonoHnMaHue», n kputukosan J1. C. 4BMy — Kak B COBETCKWI Mepuos, Tak U B 3MOXY
«nepecTpomkm», — 0003HaAYass ero OCHOBHble «bOoneBble TOYKMU», MPEensTCTBYHOLWME
peanusauMuM  uaeu  NpaBOBOr0  rocygapcTea:  abconoTm3aums  HOPMATUBHO-
MPUHYAMTENbHbIX CBOMCTB MpaBa, aBTOpUTApHas (3TAaTUCTCKAsl) TPAKTOBKA €ro CBsA3M C
rocypapcteoM (Yavich 1987: 39), noHuMaHue CyObeKTMBHOrO npaBa KakK «npuaaTKa»
obbekTBHOro npaea (Yavich 1975: 134), apnaiolieecs cneacTBUEM TOTO, YTO « MEPBUYHOM

K/IETOYKOM” NPaBOBOM AENCTBUTENIbHOCTM MO-NPEXHEMY CYUTAKOTCS HOpUAMYECKME HOPMbI,
a He cybbekT npaBa, He ero NnpaBomMoumns n 0b6s3aHHocTu» (Yavich 1987:43).

B Takux obcToATENbCTBAaX MOCTAHOBKA BOMPOCAa O BO3MOXHOCTU OOHApyXeHus
3/1IEMEHTOB  COOTBETCTBYKOWEN  TpaauMumm B MOCTPOEHHOM HAa  MEeTOA0/0rUK
AMANeKTMyeckoro matepuanusma npasoBoM ydeHun J1. C. SBMuYa OTHIOAb He KaxeTcs
CO303aHMEM WHTENNeKTyanbHOro Muda, Hapsay C yxe CylecTBYLWUMU — Hanpumep, o
edMHON [N UMNEepcKoW, COBETCKOM M COBpeMeHHoM Poccuu Tpaguumm npaBoBOro
Hurnnusma (Chetvernin 2003: 142). MiHTennekTyanbHas peKOHCTPYKLMS B TEOPETUHECKOM
Hacneamn J1. C. lBMYa 3HAYMMbIX aCMNeKTOB Tpaguuuu netepobyprckon dunocodcko-
MPpaBOBOM LUKONbI, BblpaXarwowmx maek «rocnoactea npasax» (Yavich 1990), u coctasnsier
npeaMeT HacTosiwen cTaTbu. BMecTe € TeM 3TM acnekTbl COEAMHANUCL B €ro npaBoBOM
YYEHUN C HEKOTOPbIMU MAOEAMWU, BOCXOASAWMMU K MOCKOBCKOW (MNocohCKo-NpaBoOBOM
LKOJIe, B YaCTHOCTH, K KoHuenuusam b. H. Ynuepuna un B. C. ConosbeBa, pacCMaTpuBaoLWUM
NpaBo BO B3aMMOCBA3M CBOOOAbI, paBEHCTBA M CNpaBenMBOCTM, YTO BMOCIEACTBUM
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nonyymno Hosoe ob6oCHOBaHMe B nubepTapHoin Teopuu npasa B. C. HepcecsHua. Takoe
coBMeLleHue (YCIOBHO) peannucTMyeckux U anpuopHO-paLMOHANbHbLIX UAEN TaKXKe MOXHO
CyMTaTb CBOEOOpPa3HbIM 3/1eMEHTOM Tpaauumu netepbyprckor GunocodCcko-npaBoBoM
LWKOJIbl — €ro MOXHO 0BHApYXXUTb 1 B Nncuxonornyeckorn teopun J1. U. MNetpaxumukoro, v B
naean-peanuctnyeckon koHuenuuu I [. 'ypBmuya, 1 B COBPEMEHHON KOMMYHWKATUBHOM
Teopuu npasa A. B. lMongkosa (Polyakov 2020).

AHTUBOJIIOHTApUCTCKaa NpUMpoaa Npasa M Npo6aemMa cnpaBeAIMBOCTM NpaBa

CoBeTckasi Teopus NpaBa, Kak M3BECTHO, UHTEPNPETMPOBANa NPaBO BOMOHTAPUCTCKU — KaK
BOJIIO MONUTUYECKM rocnoacTeytowero knacca (Antonov 2021: 33). J1. C. dBuy ctpemuncs
0OHapY>XMTb HEBOJIIOHTAPUCTCKYH, «OObEKTUBHYIO» NpuMpoAy MpaBa, 0O6OCHOBATb ero
HECBOAMMOCTb K BbIPXKEHUIO Yben-nnMbo BONM, AaXKe eCn 3TO BONS npasswero knacca. OH
noAYepKMBan, 4To NpaBo He eCTb pe3ynbTaT NPOM3BOMbLHOINO TBOPYECTBA 3aKOHOAATENEN,
nonutnkos u topuctos (Yavich 1976: 36). KoHe4yHO, OCHOBaHUS 06BEKTUBHOCTM NPaBa OH
MCKan He B KaTeropuyeckom umnepatuse M. KaHTa nnun B Kaknx-nmbo MHbIX NOHATUSAX TAK
Ha3blBaEMOM TOrga «maeanuctuyeckom» @unocodpumn. [lpaBo npencraBnsetr cobou
0ObEKTUBHO — 3KOHOMMUYECKM MNpexae BCero — [OeTepMUHUPOBAHHYK COLMANBHYHIO
peanbHOCTb, OTMEHUTb KOTOPYK HEBO3MOXHO [aXe TeM, KTO OCyWwecTBaseT
rocypapcteeHHyto Bnactb (Yavich 1985: 14). MNpaBo — coumanbHbi GEHOMEH, KOTOPbIN
BblpaCTaeT M3 3KOHOMMYECKOM CTPYKTYpbl OOLLECTBA, OHO He CBOAMMO K 3aKOHy W
npoTtusoctout npomssony (Yavich 1976: 109).

Nl. C. flBu4 ucxoauT w3 maen aBTOHOMMM MpaBa, nofaras, 4to y npaBa ecTb
cobCTBEHHAs CTPYKTYpPa, OT/IMYHASA OT CTPYKTYpPbl FOCYAAPCTBA M MONUTUYECKOW HAACTPOMKM
B uenom (Yavich 1976: 56). BHe 3ToM CTpyKTypbl «HMKAaKoe COOTBETCTBME ero (Mpasa. —
Asm.) 3KOHOMMKeE, NONUTUKE U HPABCTBEHHOCTM, HUKAKAs 3aLWMUTA CO CTOPOHbI rOCYAapCTBa
He Mornn 6bl obecneunTb ero cneumMduyeckyld HOPMATUBHOCTb, OOLE3HAYUMMOCTb M
obweobsazarenbHocTb» (Yavich 1976: 98). OpgHako BONpOC O TOM, YTO Xe, COBCTBEHHO,
COCTaBASIET 3Ty BHYTPEHHIOK CTPYKTYpY NpaBa, OCTancs B ero pabotax He NpOsSICHEHHbIM.
Bo3MOXHO, OH ycMaTpuBan ee B AunanekTnke 06bEKTUBHOrO M CyObEKTMBHOIO Npasa, U B
0cobeHHOCTU — B Npupoae CybbeKTMBHOrO NpaBa, KOPPensiTUBHO CBA3aHHOMO C MPAaBOBOM
0693aHHOCTbIO (CM. Oanee), UM B MHOTOCIOMHOM CYLWHOCTM NpaBa — 3KOHOMMYECKOM,
COUManbHOM, 3TMYECKON. BMecTe € TeM, OH NMOAYEPKMBAET, YTO TONbKO MAES aBTOHOMUM
npaBa cnocobHa onpaBaaTh CyLECTBOBAHME HOPUCNPYAEHLMU, B MPOTUBHOM Cy4yae, KHe
O6yab y npaBa 0COObIX CBOWCTB WM 3aKOHOMEPHOCTEM, He Obino Obl NMPAKTUYECKOM
HeobX0AMMOCTM B IOPUAMYECKOM HAyKe M B opuanyeckoM obpasosaHumn» (Yavich 1976:
56).

[Mpu3HaHWe HEBONIKOHTAPUCTCKOM Npupoabl npasa nossonsert J1. C. dsmyy nposectn
Pa3nuMg MeXAY NPaBOM M 3aKOHOM Kak akKTOM, «NoAYac OKa3blBAKLLMMCS NPOU3BOJIOM U
cnyyarHoctblo»  (Yavich 1985: 83). OH ybexpeH B TOM, YTO «aKT rocynapcrsa,
CaHKLUMOHMPYIOLWMIA NPOU3BOST MW BbIPAXKAOWMIA Cly4alHoe cTeyeHue obCToSTeNbCTB,
npaBoM ctatb He MoxeT» (Yavich 1985: 83). OTmMeuas HeobXx0AMMOCTb COOTBETCTBMUS
3aKOHa CYLLHOCTX NpaBa MepBOro nopsaka — 3KOHOMMYECKOMY Cnocoby npou3BOACTBA,
Jl. C. lBuY npepbsABnseT K 3aKOHy M TpeboBaHWe €ro COOTBETCTBMS CYLLHOCTM MpaBa
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BTOPOro MNOpsiAKa, B KayecTBe KOTOPOM BbICTyNaeT «OTHOCUTENbHO PpaBHbIA WU
cnpaBeanuBbIi MacwTtab cBob6oabl». COOTBETCTBEHHO HOPUAMYECKMI 3aKOH, NULIEHHbIN
Takoro macwraba, okasbiBaeTCs He npaBoMm, a npoussonom Bnactu» (Yavich 1985: 85).
HecnpaBennueble 3aKOHbI, KaK M HecrnpaBea/iMBble cynebHble akTbl NpeacTaBNaOT cobow
«aHOMaNuUM», KHe BOCMPUHMMAIOTCS B KaYeCTBe MpaBa®, YTO AOKA3blBAET CYLLECTBOBAHME
rnybuHHoM cBsA3M npaea u cnpasegnuBoctu (Yavich 1985: 36-37). lpaBo, 3assnser
YYEHbI, «MNO CaMOMy CBOEMYy CyWeCTBy Hefb3s OTOpBaTb OT MNpeacTaBleHWM... O
cnpasegnmsoctu» (Yavich 1976).

Yka3zaHue Ha rybuHHYI0 CBS3b CNPABEANMBOCTM M MPaBa — HEe COLMANUCTUYECKOTO,
a MnpaBa Kak TaKOBOro, ObL10 CywWweCcTBEHHOM HOBENIOM B COBETCKOW Teopuu npasa.
Pasmbiwnenunsa cosetckmux topuctoB 1970 - 80-x rogoB 0 npupone CnpaBensiMBOCTU
HEMHOMMM OT/IMYANUCh OT NO3ULMM PAHHECOBETCKOM NPaBOBOM AOKTPUHbI, NpeacTaBUTENN
KOTOPOW 3asIBNSIM O TOM, UTO K8EYHOE NOHSATUE NPaBa HAMU MOXOPOHEHOY», @ BMECTe C HUM
nornbnm n «BeyHble U pacnbiBYaTbie Oyp>KyasHbie MOHATUS 06LLeYenoBeYeCcKon NpaBabl U
CNpaBea/IMBOCTU, 3aMEHSIEMbIE Y HAC YMCTO KNACCoBbIMK noHaTUaAMU» (Stuchka 1934: 22).
CnpaBepnMBOCTb, TakuM 06pa3oM, NnpuobpeTana KNacCoBbIM XapakTep, PasNnyatoLLmMiCcs B
3aBMCMMOCTM OT TUNa 0bLWeCcTBEHHO-3KOHOMMYeckon dopmaumu. B ycnosuax coumanusma
OHa paccMmaTpuBanacb Mpexae BCero Kak CnpaBensiMBoCTb B pacnpeneneHuu
3KOHOMMYECKMX bnar, Kak coumnanbHas CnpaBeanmMBOCTb: «3agadva 60pbbbl 33 NpaBoO BCeX
Ha xneb M 33 NpaBO CnpaBeAnuBOro pacnpepenexus, — nucan B.M. JlenuH, — 3apava
BenuKkas. B yMeHnn paBHOMEpHO pacnpeaensTtb 1eXaT OCHOBbI COLMANM3MA, KOTOPbIA Mbl
TBOpUMY» (UMT. no: Mal'tsev 1977: 79). lNopBoas natTuneTHMe MUTOrM NpOSeTapcKon
pesosnitoumm, A. §. BbIlLMHCKWUI 33BN

. Mbl NMepexoauM OT NPUHLMNA YPaBHWUTENbHOrO pacnpeneneHus K MnpuHUmMny
Kaccogoeo  pacnpedeneHusi», KOTOPbIA  «SIBASIETCS  BbIpaXXEHWMEM  BbiCLUEN
CnpaBennnMBoCTH, OO CnpaBesiMBbIM OKa3biBAETCS HAKOPMUTL TOFO, KTO NOCTaB/EH
B XyA4lUMe YC/IOBMS M KTO TpebyeT BO MMS rOCYyAapCTBEHHOIO CTPOMTENbCTBA
HanbonbLer 3ab60Tbl 0 cebe co CcTOpoHbI rocypapcTaa. (Vyshinsky 1922: 5)

N Bnocnenctemm cnpaBeasiMBOCTb COLMANMCTUYECKOrO NpaBa CBsA3biBaNacCh Npexae
BCEro Co cnocobom pacnpeneneHuns 6nar npu coumanusme, IMKBUAALMEN SKCMIyaTauuu
yenoBeka Yen0OBEKOM W [OOCTUFHYTOM BCNeACTBME 3TOMO0 rapMOHM3aLMen MHTEepecoB
NNYHOCTM M KONNEKTMBA, COLMANbHOM OAHOPOAHOCTM obwecTtBa (Mal'tsev 1977: 8; Ekimov
1980: 37, 47), T.e.,, B KayecTBe COLMANbHOW CNpaBensIMBOCTU, OHA HOCMMA KNACCOBbIN,
AQHTUIKCNNYATaTOPCKMUIA, XapakTep, U B 3TOM CMbICie BCe ele umena, B OTauuue OT
CnpaBefnMBOCTM B OydywemM KOMMYHMCTMYECKOM 06LecTBe, «COLMANbHO-KIACCOBYHO
orpaHuyeHHocTb» (Ekimov 1980: 49). CoumanbHag cnpaBeanmMBOCTb M KaNUTANIUCTUYECKUN
cnocob npou3BOACTBA PAaCcCMATPUBANMCL KaK B3aMMOMCKOYAKOLWME NOHATUS, NO3TOMY C
NUKBMOAUMEN YACTHOW COOCTBEHHOCTM HA CpeacTBa NPOM3BOACTBA  MOMArasmch
yCTPaHEHHbIMM CaMM OCHOBbI COUManbHOM Hecnpaseannsoctu (Grinberg 1977:151). Takon
pakypc 06CyaeHus 3a4acTylo MMen CBOWM C/ieACTBMEM YBA3bIBAHWE [OCTOMHCTBA
yenoBeka, KOTOPOMY T[YMaHUCTMYECKUMA COLMANUCTUYECKMM CTPOM BEpHYN UAEH
COUMANbHOM CNpaBeaMBOCTU, CO CTENEHbK ero JIMYHOMO Yy4acTus B MPOM3BOAUTENIbHOM
Tpyae (Mal'tsev 1977: 8), xoTa B nMTepaTtype TOro BpeEMEHW MOXHO BCTPETUTb U UAEH O
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TOM, YTO MUHUMYM Bnar «kHe06X0ANM KaXKA0MY, UCXOAS U3 POAOBON MPUHALNEXHOCTU €ro
K YyesoBeyeckom o6WwHOCTH, K yenoBeuectBy» (Grinberg 1977: 149).

Ncxops M3 KnaccoBoro, MCTOPUYECKM OTHOCMTENbHOIO XapakTepa CnpaBeannuBoCTy,
COBETCKME HOPUCTbl pa3obnavanu MonbITKM MPUNUCATb NPaBYy «BEYHOE U HEU3MEHHOE»
CBOMCTBO CMNpPaBeniMBOCTM KakK OypKyasHble, T.e. YBEKOBEYMBAaWLWME CTAHAAPTHI
CNpaBeniMBOCTH, CBOMCTBEHHbIE  UCK/OUYMTENIBHO  KanuTanuMCTMyeckoMy  obuwecTtsy
(Grinberg 1977: 140). 3pecb, BUOUMO, OHU TAaKXKE OPUEHTUPOBANINCH HA JIEHUHCKYHO OLLEHKY
TAaKOro poaa npeacTaBNeHWMM Kak «MenkoOypyKyasHbiX npeapacCyfkoB» BYepallHen
KanuTanuCcTUYeCckom 3MOXM, B COOTBETCTBMM C KOTOPbIMM CMpPaBea/IMBbIMM CUYMUTANIUCH
UCKNIOUMTENbHO CBOO6OAA WM paBEHCTBO TOBApOBMafenbuLa, B TO BpeMsa  Kak
COUMANUCTMYECKAn CNPaBeaNMBOCTb KMOAYMHEHA MHTEPECAM CBEPXEHMS Kanutanay (LuT.
no: Mal'tsev 1977: 7). CoBeTckue HOPWUCTbI MPUXOAMAM K BbIBOAY O TOM, YTO
«abconotnsaums  GOpPManbHO-NIOrMYECKOM  CTPYKTYpbl  CMpaBeaIMBOCTM» B BUAE
yBA3bIBAaHNS ee C (OopManbHbIM paBEeHCTBOM M cBoOOAOM eCcTb «0AgHa U3 (opMm
YBEKOBEUYMBAHMS W... anonioretukn 6ypxkyasHom gencramutenbHoctu» (Grinberg 1977: 140).
Mo ux MHeHuIo, NpuaaHMe CnNpaBeaMBOCTM XapaKTepa HpPUANMYECKON KaTeropum nMmeet
K/TACCOBbIM CMbICN, KOTOPbIM OHM YCMAaTpuBanM B TOM, YTO B paMKax Takoro nogxopna
Bblp2)KEHHAs B MpaBe BONS FOCMOACTBYKOLWEro Kaacca 3KCnayaTatopoB nepectaeT ObiTb
06BbEKTOM MOpanbHOM OLEHKM M NPEeBPALLAETCS B CaMy CNpaBeasIMBOCTb, Bbl4aBaeMyH0 33
MMMaHEHTHYI0 CnpaBeaamnBoCTb BypkyasHoro npaea (Grinberg 1977: 35). Bo3aMOXxHO, U
MO3TOMY B COBETCKOW NPaBOBOM AOKTPUHE CNpaBeasIMBOCTb Yallle BCEro pacCMaTpuBanach
KaK KaTeropus Mopanu 1 HpaBCTBEHHOCTU, 0OHapyXmMBatoLLas cebs B pa3nuuHbix chepax —
nonAunTuKe, 3KOHOMMKE U1, B TOM umncne, u B npase (Ekimov 1980: 49).

MoctaHoBka J1. C. flBuuemM Bonpoca O CBSA3M MpaBa W CnNpaBeanBOCTM Obina
MPUHLMNNANBHO MHOW. YUYeHbI pa3BOAMT ABA CMbIC/IA NOHATUS CNPaBeaJIMBOCTH, pa3nnyas
COUManbHy CNpaBensiMBOCTb M CNpaBensiMBOCTb COOCTBEHHO npaBoByw. B kavectse
COUMANbHOM CNpaBeannBOCTb SBASETCS BHELIHEN N0 OTHOLIEHMIO K MPaBy CYLHOCTbIO, U B
ee TpaktoBke J1. C. lBuu paspensiet nosoXeHms COBETCKOM AOKTPUHbI O €e K1aCCOBOM
XapaKTepe M HACTYMNJeHUn 3pbl BbiCLIEN CNPaBeAIUBOCTM B ByayLLeM KOMMYHUCTUYECKOM
obwecrtee. [lpaBoByw CNpaBeaMBOCTb Y4YeHbIM PacCMATPUBAET KaK «CMeuunanbHo-
OPUANYECKMI NPUHLMN NpPaBa, BbIPAXAKOWMIA HEKOTOpble CBOMCTBA, CTOPOHbI CaMOW
topuamdeckon dopmbi» (Yavich 1976: 158), cesa3biBas ero ¢ GopManbHbIM PaBEHCTBOM U
cBO6OOOM U TPAKTYs €ro Kak MpUHUMMN C UCTOPUYECKM M3MEHSIOWMMCS COOEPXKAHUEM,
KOTOpOe onpenensercs «0b6beKkTUMBHbIMM MNOTPEOHOCTAMM 0OLWeCTBEHHOro nporpecca,
XapaKTepoM Npou3BOACTBEHHbIX OTHOLWEHWI U CoLManbHOM Npupoaon yenoseka» (Yavich
1985: 13). B 3TOM BTOpPOM acnekte CNpaBeaMBOCTb BblpaXKaeT COLMAbHYI CYLHOCTb
(Nnpupoay) mpaBa Kak paBHOrO M CNpaBefAMBOrO B AAHHbIX UCTOPUYECKUX YCNOBUSAX
MacwTaba ceoboabl. Takas TpakTOBKA CBSA3M NpaBa M CNpaBeasMBOCTU, C OOHOW CTOPOHbI,
conmxaetca ¢ noHsTuem npasa B nunbeptapHorn Teopun B. C. HepcecsHua (Nersesyants
1983), a ¢ opyrov — umeeT Koppensiummn ¢ ydyeHuem J1. U. lNeTpaxkmnukoro o BMAax npaea,
KOTOpO€ Mbl paccMoTpuM aganee B cBsizu ¢ uaeen J1. C. dBnya 06 obuiecoumanbHOM npase.

Bmecte ¢ 1em npepnoxeHHoe J1. C. flBuuemM noHATME npaBa B €ro CBA3U CO
CNpaBea/IMBOCTbID OT/IMYANOCh OT MOHATMS npaBa B nubepTrapHOM Teopuu B TOM
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OTHOWEHMM, UYTO MpaBOBas CNpPaBeaMBOCTb  PACCMATPUMBANACh  JIEHUHIPAACKUM
NMpaBOBeAOM KaK «3MUKO-NpaBoOBas Kateropms (KypCcmB Haw — Agm.) », BbIpaXKatoLLas CBA3b
MpaBa C HPABCTBEHHOCTbK: MO €ro MHEHUH, «cneumMduka npasa... TakOBa, YTO OHO,
0CTaBasICb MPaBOM, HE MOXeT ObITb OYMLLEHO OT MOpAnu, OTAENEHO OT HPABCTBEHHOCTMU»
(Yavich 1976: 71), u notoMy 6e3 cnpaBensiMBOCTU «NPaBo... TEPSET CBOe HPABCTBEHHOE
ocHoBaHue» (Yavich 1976: 158). JIubeptapHas xe Teopus, Kak U3BECTHO, MCXOAMUT U3 TOrO,
4TO CMpPaBEeANUBOCTb SBNSIETCS UCKIOYMTENbHO NPABOBOM KaTeropuen, u NpaBo 4Jis CBOeMN
LEeNCTBUTENbHOCTU HE HYXXAAeTCs B KaKOM-1Mbo mopanbHOM obocHoBaHuu (Nersesyants
2005: 83-84).

N. C. lBuy npepnaraeT onpegeneHne MOHATMS NpaBa, 06beaMHsAOLWEe CYLLHOCTH
npaBa NepBOro v BTOPOro NopsiAKOB:

CYWHOCTbIO npaBa sBnseTca cdepa cBoboabl, MOAyYyMBLUAS OCHOBAHME B
NCTOpUYeCcKu onpepeneHHblx dopmax cobcTeeHHocTH. (Yavich 1985: 87)

B pabote 1990 r. oH gononHgeT 3TO onpeneneHne ecTeCTBEHHO-MPABOBbIM KpUTEPUEM
3TMYECKOro MUHMMYMA, COCTABNSIOWMM eLlLe OAMH acnekT CYLHOCTM npaBa:

MpaBo npegnonaraeT KakKoW-TO MWMHUMYM  HPABCTBEHHOCTW, WCTOPUYECKM
HeOb6X0AUMbIA, OTHOCWUTENbHO paBHbIM WM CnNpaBefavBbIi MacwTab cBo6oabl.
HopMaTuMBHasg cucTeMa, NMWEHHAs 3TUX CBOWCTB, He OyaeT MpaBOM — HMKAKoe
rocyfapCTBEHHO-NPUHYANUTENbHOE, O0dMUMANbHOE MPU3HAHME HE B COCTOSIHUM
NnpeBpaTUTb NOAOOHYI0 CMCTEMY NMPABUN NOBELEHMS B TO, YTO NIIOAM NMOHUMAIOT MOA
npasom. (Yavich 1990: 16)

OpHako 1 B ero paboTax COBETCKOro NeprMoaa MOXHO BCTPETUTb MbIC/Ib O TOM, YTO MpPaBo,
Kak O0OyCNOBNEHHbI MPOU3BOACTBEHHLIMA OTHOLIEHWUSAMU WMCTOPUYECKM BO3MOXHbIW
mMacwTab cBoboAbl, HE HAXOAMUTCS «3a rpaHblo A06pa M 3na», HO HEO6X0AMMbIM 06pa3om
BK/OYaeT B cebsf «MUHMMYM HPABCTBEHHOrO COAEPXAHMS», BHE KOTOPOro «nNpaBoBOe
perynMpoBaHue O6LEeCTBEHHbIX OTHOLWEHWUM Henb3a cebe npenctaBuTb», a He
YUYMUTbIBAKOLLME STOT MUHMMYM 3aKOHbI KOKA3bIBAKOTCS HA rPaHM aHTUMpaBa Uaun BoobLe 3a
pamMkamu npasBa kak Takosoro» (Yavich 1985: 40). Upesa J1. C. dBnya 0 MuHMMYMe
HPaBCTBEHHOIO COAEpXaHWs MpaBa KOppenupyeT KakK C KOHUEnuuenh 3STUYeCKoro
muuumyma B. C. ConoBbeBa, Ha OCHOBE KOTOPOM Pa3BMBaNacb LWKONA BO3POXAEHHOMO
ecTecTBeHHoro npasa B Poccun, Tak M C NpPOEKTOM MNpPaBOBOM  MOAUTUKM
J1. U. NeTpaxuuKkoro — npoekToM 3TMYECKOro COBEPLUEHCTBOBAHUS NOCPEACTBOM MpaBa.

Npes obwecoumanbHOro npasa

1. C. $1BM4 HEOQHOKPATHO NOAYEPKMBAN KMHOTOrPAHHOCTbY MPaBa, AONYCKas BO3MOXHOCTb
«HEenerucTckoro 6uiTMs npasoBow peanbHocTu» (Yavich 1985: 13). OgHon uX Takux
«TpaHen» aBNSETCS ero CyWeCTBOBaHME «3a paMKaMu OGMUMANbHO MPU3HAHHbIX U
3alLMLLAEMbIX TOCYAPCTBOM OTHOLIEHWI», MPU 3TOM OHO He nepecTtaeT bbiTb «COOCTBEHHO
npasom» (Yavich 1985: 13). lNpaBo kak paBHbI M CnpaBeanuBbii MacwTtab ceoboabl
cywectsyer «40 M MNoMuMmo (ero) O@UUMANbLHOrO MNpuU3HaHMg» — B KayecTse
«obwecoumanbHoro npasa» (Yavich 1985: 34-35). J1. C. dBuy ybexpeH B TOM, 4TO
obLlecoumnanbHoe NpaBo «A0 3aKOHOAATENIbHOIO BOM/OLLEHMS CYLLEeCTBYET He TO/bKO B
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06WeCTBEHHOM CO3HAHWW... U COLMANBHBIX MPUTA3aHUAX, B (HAKTUYECKM CNOXMBLUMXCS
HOpPMaX, HO MOXeT CyLLeCTBOBATb, CYLLECTBOBANO U CYLLECTBYET TakXKe B KaYeCTBe BMOJHE
peanbHbIX MPAaBOOTHOLWEHMIM (Npexae BCero OTHOWEHWM COBCTBEHHOCTM), KOTOpble Npu
M3BECTHbIX YCNOBMSX BO3HMKAKT A0 TOro, KakK MOMYyYalT CaHKUMI CO CTOPOHbI
rocypapcteeHHon Bnactuy» (Yavich 1985: 34). Bmecte ¢ Ttem 6Gnarogaps rocyaapcrBy
couManbHoe npaBo npuobpeTaeT (CBOMCTBA «0bweobsa3aTenbHOCTH, (OpManbHO-
HOPMaTMBHOM ONpeaeNeHHOCTU U OPraHM30BaAHHOM 3aLWMTbI», @ MO3UTUBUPOBAHHOE TAKUM
06pa3oM nMpaBo 3aknyaeT B cebs rnaBHoe KavyecTBO 06LecouManbHOro npaBa — OHO
aBnsieTca «macwrabom csoboabi» (Yavich 1985: 34-35). Cyxxaenune J1.C. Buya o ToMm, 4TO
«MpaBo, He 3aBepLIEHHOE 3aKOHOM, U 3aKOH, He COAepXKaLlui NpaBa, NpeacTaBnaT cobom
aHOManuu», faeT OCHOBAHWS [ONs BblIBOAA O TOM, YTO MO3UTMBHOE M obuiecoumanbHoe
MPaBO BbLICTYNAKT OBYMS «rpaHAMWU» eaMHOro (GeHoMeHa npaBa, MO3TOMY MOMbITKU
BbIBECTM oOOLWecounanbHoe MpaBO 33 paMKM NpegMeTa  pPUAMYECKOM HAyKM OH
paccMaTpuBaeT KaK «CoBepLleHHO HeocHoBaTenbHble» (Yavich 1985: 34-35).

B  naouanektMke  obuwecoumanbHOro M roCyAapCTBEHHO-OPraHM30BaHHOMO
(opunanyeckoro) npasa J1. C. Buy o6HapyxuBaeT onpeaeneHHble 3aKOHOMEpPHOCTW.
[epBasi M3 HUX COCTOMT B TOM, YTO «KXAbIM pa3, KOrga o6LecTBEHHOE pa3BUTHE...
nopoxpaaet obuecounanbHoe NpaBo (06bEKTUBHO TpebyeMbli, OTHOCUMTENIbHO PaBHbIA U
cnpaBenvBblM MacwTtab cBoboabl MM MepBUYHbIE MPABOOTHOLIEHUS), OHO paHblle UK
no3xe OKa3biBaeTcs 0GMLMANBHO NPU3HAHHBIM rOCYAapCTBEHHOW BnacTbio» (Yavich 1985:
79). BTopag — 3akn4yaeTca B TOM, YTO Takas wpuamM3aumns obliecounanbHOro npasa B
nepcnekT1Be NPUBOAUT K KOTHYXAEHMIO MPaBa OT YesioBeKa» M MOCTENEHHOMY HapacTaHMIo
KOHONUKTA  Mexay  HpUAMYECKMM  MPaBOM U HEMpepbiBHO  pa3BMBAKOWMMCSH
obwecoumanbHbiM MPABOM, BbIpaXKAKWMM UCTOPUYECKM WM3MEHYMBBIM CNpaBesnBbIN
mMacwTab ceoboabl (Yavich 1985:79). HakoHew, TpeTbs TEeHAEHLMS — «BO3BpALLEHME NPaBa
K 4enoBeKy» — (BSI3aHa «C rnyboyanlwmMM  peBONOUMOHHBIM  NEpPeBOpPOTOM K
0OWEeCTBEHHbIX OTHOLIEHUAX W [OCTUraeTcss B TOM Mepe, B KAaKOM YCUIMBaeTCs
obLwecoumanbHbIi 31eMEHT B 3aKOHOAATENbCTBE M MPABOCYAMM, B KAKOW Opuauyeckoe
npaBo npespaliaeTcs B Hetopuaudeckoe» (Yavich 1985: 79). 31o npouecc, nogyepkmsaet
J1. C. S1Bny, yacto NpomncxoamT CTUXUMHO UK nytem pedopM, OAHAKO «BO MHOTUX Cy4asx
OH CBS13@H... C PEBOJIOLMOHHOM CMEHOM rOCNOACTBYIOLWEro TuMa MNPOU3BOACTBEHHbIX
OTHOLUEHMH, C NOSIBNEHUEM HOBOrO UCTOPUYECKOro TUMNa rocygapctsa u npasa» (Yavich
1985: 80). B pesynbTate peBONOLMOHHOW CMeHbl OBLWECTBEHHOIO CTPOS «HPUANYECKoe
NMpaBO NPUXOAUT B COOTBETCTBME C MOPOXAEHHbIM rMyOMHHbIMM Mpoueccamu B o6nactu
NMPOM3BOAMTENbHbIX CUT U OOLLECTBEHHOIO pasaeneHuns Tpyaa 06uecoumanbHbiM NPaBoOM»
(Yavich 1985: 80).

BoisisnenHbie J1. C. lBM4eM 3aKOHOMEPHOCTM, HE MCKIKYAs M 3aKOHOMEPHOCTb
PEBOJIIOLMOHHOMW CMEHbl KanuTaJIMCTUYECKOro MpaBonopsaka COUMANUCTUYECKUM, He
SBNAOTCA HOBENNOM B Kpyre wuaen netepbyprckon ¢unocodpcko-npaBOBOM LIKOMbI U
OMMUCbIBANUCL CXOAHbIM 06pa3zom J1. . MNeTpaxuuknuM B TepMUHAX KOH(IMKTa Mexay
MO3UTUBHBIM U UHTYUTMBHLIM MPAaBOM — MOHATMSA, 0603HAYAKOLWEro NPUCYTCTBYHOLWME B
COUMANbHOM CO3HAHWWM «COBPEMEHHOIO Ky/bTYPHOro obwectBa» uauM «obLwecTBEeHHOro
Knacca» npefctaBieHns O CNpaBeinmMBOM, a C/iefoBaTesIbHO, O AO/MHKHOM U HOPMAaTUBHOM.
B 3Moumax cnpasepnmsoctu, otMmeuan Jl. W.[leTpaxuukuin, «Mbl uMeeM [eno ¢
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CY)XAEHUSMM HE O TOM, YTO MOsIaraeTcs No 3aKOHaM, a O TOM, YTO KOMY Mo “coBecTu”, no
HAalWMM CaMOCTOSITENIbHbIM, HE3aBUCMMbIM OT BHELWHUX aBTOPUTETOB YybOexaeHuam
npuunTaeTcs, [AOMKHO ObiTb npepoctaBneHo» (Petrazycki 2000: 404). Cornacue
MO3MTMBHOIO NpaBa C MHTYUMTUBHbIM MeTepOyprckuii yYeHblh pacCMaTpuBan B KayecTBe
HeobXx0aMMOM OCHOBbI MpaBonopaaka. HecooTBeTCcTBME NO3UTUBHOMO NPaBa MHTYUTUBHO-
NpaBoBbiIM TpebOBaHMSAM CMpPaBeaNMBOCTM MOXET MpuHMMaTb GOpMy KOHGDAMUKTA
(knaccoBoro, 3BOMOLUMOHHOIO W Ap.), Pa3BWTME KOTOPOro MNpMBOAMUT K COLMANBHOM
pesonwoumMn. Mcxoad wm3  3TOro, YYeHblt nonaran, 4Yto «@akKTMYeCKOW OCHOBOM...
CouManbHOro “npaBonopsaka” v AeNCTBUTENbHBIM PblYaroM... COLMANbHO-NPaBOBOM XM3HM
SBNSIETCS B CyW,eCTBe AeNla He NO3MTUBHOE, a MHTYUTUMBHOE npasox» (Petrazycki 2000: 388).
J1. N. TeTpaxknukuin paccmaTpmuBaeT ABMXKEHME 00WeCcTBa K peBOJIOLMU KaK 0ObEeKTUBHYIO
TEHAEHUMIO  COLMANbHOrO pasBuTMS, OMpefensieMyld  MMMAHEHTHbIMM  CBOMCTBAMM
HenpepbIBHO Pa3BMBAIOLLErOCS MHTYUTMBHOIO MNpaBa M 3aPUKCMPOBAHHOIO B CBOEM
COAEPXaHUM NO3UTUBHOMO NPaBa, YTo 00yCNOBAMBAET UX KOHPAMKTHOCTb. COOTBETCTBEHHO
PEBOMIOLMS MHTEPNPETUPYETCS YYEHbIM KakK 3aKOHOMEPHbIA 3Tan B COLMOKY/bTYPHbIN
3BONOLMM NpaBa M (AKTOP 3TUYECKOro nporpecca, NO3BONAOWMM COBEPLUEHCTBOBATb
NMO3MTMBHOE NpaBo. TaknuM 06pa3oM, NOHATME UHTYUTUBHOIO NpaBa, UAu CNpaBeasiMBoCTy,
Kak M noHatne obuwecounanbHoro npasa Yy JI. C. f1Buya, BbINOAHSET QYHKUMIO
TeopeTn4ecKoro 06bICHEHUS 3BOJTIOLMOHHOM HEU3OEXHOCTU PEBOJTOLMU U B OCOBEHHOCTH
COLMANUCTUYECKOW PEeBOMOLLUN.

FocymapcTBO Kak NpaBoBOE AABNEHUe

N3 pasmbiwnennin J1. C. BmMYa 0 CyLLHOCTM NpaBa CnefoBano He KAHOHMYeCKoe A9 CBOero
BpEMEHU MOHWMMaHME MM COOTHOWEHMS MpaBa M roCyAapcTBa — OH OTKa3blBaeTCs
MOHMMaTb NPaBO Kak GYHKUMIO rocyaapCTBa.

HeT ocHOBaHMIA... oNng TOro, Ytobbl MPaBO TPAKTOBATb KaK NPMAATOK roCyaapcTBa, He
MMEIOLLMIA HU COOCTBEHHOM CYLLHOCTM, HU CeumdrUecKor CoLunanbHOM LLEHHOCTM.
(Yavich 1976: 56)

J1. C. 1By Ha3biBaeT TOTAIMTAPUCTCKMMKM  KOHLIENUMKM, KOTOpble CBOASAT MNpaBO K
Mano3HauUTENbHOMY Opyauto rocypaapcteerHorn Bnactu (Yavich 1976: 47), n kputuuecku
OTHOCUTCS K pacnpoCTpaHEHHOM B COBETCKOW HOPUCNPYAEHUMU «OOHOCTOPOHHEWN
WHTepnpeTaummy», PaCKpbIBAOLLEN UCKITYUTENbHO 3aBMCMMOCTb MpaBa OT rocyaapcTea U
CBOASLLEN MpPaBO /NMUWb «K OOHOMY (M He rnaBHoMmy!) u3 cpencts obecneyeHus
rocypapcTBeHHoro ynpasnenus» (Yavich 1985: 15).

OnOuH 13 ero Te3ncoBs 3BYYUT padnKalabHO OJ19 CBOEro BpeMeHMU:

Y aBtopa 3TOM paboTbl HET YBEPEHHOCTM B TOM, YTO TMpPaBO MOXHO
MHTEpPNPeTMpPOBaTb B KayeCTBe OJHOMO0 M3 TMPWM3HAKOB rOCYAapCTBA, HO €CTb
[OCTAaTOYHbIE OCHOBAHMSA YTBEPXAOATb, YTO JM0060U U3 Npu3Hakos 2ocydapcmsa
npednosnaeaem cywecmsosaHue npasa (Kypcms Haw. — Aem.). (Yavich 1976: 41)

OfHaKo MbIC/Ib O FTEHETUYECKOM NMEPBMYHOCTM MPaBa MO OTHOLWIEHMIK K rOCyaapcTBy He
NOAyYMna pasBUTUS, M B MOMbITKE 3aHATb CPEOHIO, YMMPOTBOPSIOLWYK MO3MLMIO,
J1. C. §1BMy kak 6yaTo 6bl BOOOLLE OTKA3bIBAETCS OT pELLIEHNS 3TOr0 BONPOCa:
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.../IcTOpMM 1 coBpeMeHHOCTU M3BECTHbI Nepuoapl, KOraa Cuna rocynapCcTBEHHOM
BN1IACTU NOAaBAANA U NOAABNSET 0ObEKTUBHO O0OYCNIOBNEHHbIV MPAaBOMOPSAOK, HO...
Takoe MoNoXeHWe MPOTUBOPEUYUT 33aKOHOMEPHOCTM B3aMMOLEWCTBUS NpaBa U
rocynapcrea. He oTpaxatoT 3TOM 3aKOHOMEPHOCTM TakKXe UAOEW... MPeBOCXOACTBA
npaBa Haj rocynapcTBOM, CBefeHMs ero (rocynapcrea) K MPaBOMOpPSAKY,
MOrNOLLEeHNS rOCYAaPCTBEHHOM BAcTU opuaundeckor dopmoit. (Yavich 1976: 47)

B yeM MMEHHO COCTOMT 3Ta 3aKOHOMEPHOCTb? — OT NPSIMOro OTBETA HAa 3TOT BOMPOC OH
YKNOHWUAICS, COCNABLIMCb HA TO, YTO MCTOPUYECKOMY MaTepuanu3My He COOTBETCTBYHOT
nobble naenm 060CHOBaHMS NpMOpUTETa rocyaapcTBa Ha4 NPaBoOM UM NpuopuTeTa nNpasa
Hag roCyfapCTBOM, KaK M OTOXAECTBASOWME MpaBO WM roCyAapcTBO, CyYMUTAOLLME
rocyfapcTBO «4MCTbIM» nopoxaeHuem npasonopagka (I. Kenb3en) (Yavich 1976: 57, 47).

OpHako, ynas ot NpsiIMOro OTBETa Ha BOMPOC O COOTHOLWIEHUM NpaBa M rocyaapcrea
B pasgene paboTbl, CNeunanbHO NOCBSLWEHHOM 3Ton Teme, J1. C. fBMY BO3BpaLLaeTcs K 3Ton
npobnematuke npu o6Cy>KAeHMM BONpoOCa O reHesunce U npupoae CybbekTMBHOrO Npaga,
006BbACHAA TakMM 06pa3oM — yepes NPOUCXOXKAEHME U NPUPOAY NPABOMOYMNS — FEHE3UC U
coumanbHoe npegHasHayeHue rocypapcrea. [lopobHo Tomy kak J1. WM. MNeTpaxuukui
AenyuupoBan NoHATUE roCyaapCTBa M3 NOHATMS NPABOMOUYMS U YKA3bIBaNA HA «COLMANbHO-
CNyXebHy» MUCCUIO TOCYAAPCTBEHHOM BMACTU «MNO OTHOLIEHWUIO K MpaBaM rpaxaaH u
npasy Boobwe» (Petrazycki 2000: 181), J1. C. lBuy Takke nonaraet, YTO KUCTOPUYECKMU U
NOrMYecKn npaBoreHes NpOMCXOAMT A0 3aBepluatollert CBOen CTaguMu He3aBUMCUMMO OT
rocyfapcTea» M yCMaTpMBAET COLMaNbHOe npefHa3HavyeHne rocyaapcrea B obmumManbHOM
MPU3HaHWM U 3aWwmTe CyObEKTMBHbIX MPAB Kak «MCTOPUYECKM BO3MOXHOMO Macltaba
csoboapl» (Yavich 1985: 97, 10). Takum 06pa3om, B COBETCKOM MNPAaBOBOM Y4Ye€HUU
Jl. C. flBnya Mbl HaxoOuMM TPaAMLMOHHYIO uaet netepbyprckor punocodcko-npaBoBomn
LIKOJIbl O FOCYAapCTBe Kak NpaBoBoM siBneHunn. Kak Hanuwert J1. C. S1Buy B cBOEN nocnenHen
cratbe «O punocodum npasa Ha XXI Bek» (2000), npaBoBOe rocyaapcTBo «B HanbonbLen
CTeneHn COOTBETCTBYET MPaBOBOM NMPUPOAE roCyaapcTBa» — B TOM CMbIC/E, YTO «reHe3nc
(rocymapcTBa) CBA3aH C NosBNIeHNEM NpaBa U HeobxoanMocCTbio ero oxpaHbl» (Yavich 2000:
8).

Mocne 1985 r. J1. C. 4814 oueHMBaeT COBCTBEHHbIE paHee NpeanpuHUMABLLMECS UM
MOnbITKM 0B60CHOBATb C MAPKCUCTCKO-NTIEHUHCKMX NO3ULMIA MAEK NPaBOBOro rocyfapcrsaa
Kak «pobkue» W «aKageMUUHble», PACCYMTAHHbIE «HA OTAANIEHHYI0 MPAKTUYECKYHO
nepcnektusy» (Yavich 1988: 22-23). /I3MeHeHMe NONUTUYECKOW CUTyauuum B CTpaHe
«MNOCTAaBMIO peanu3auMio uaeu NpaBoOBOro roCcyaapCTBa Ha peanbHyto nousy» (Yavich
1988: 23), u J1. C. lBuu obpawaetca K npobneMatMke NpaBoOBOro rocyfapcrsa B cepuu
cTaten, onybsMKOBaHHbIX B XXypHane «[llpaBoseneHue» B 1987 - 1990 rr. [paBoBoe
rocyfapcTBO pacCMATPMBAETCS YYEHbIM KaK BPEMEHHOe, O OTMUPAHMS roCyaapCTBa Npu
KOMMYHU3Me, CPeacTBO «npupyveHus JleBmadaHa» — rocypapcTBa, KOTopoe, SBSsCb
NMPOAYKTOM AeATeNbHOCTM JI0AEeN, CTano «roCnoACcTBOBATb HAJ YeslOBEKOM, €ero
HeoTbeM/sieMbIMM NpaBamMu u ceobogamm» (Yavich 1988: 25).

Kak w J1. N. TMeTpaxknukun, cuMTaBluMi NpaBoBoOe M, Kak OyaeT nokasaHo panee,
couManucTMyeckoe rocyaapcTso 3aKOHOMEpPHbIM 3TanoM B COUMOKYNbTYPHOM 3BOOLUK
npaea, J1.C.fBMYy Takxke nonaraer, 4TO «NpMOpUTET nNpaBa HaL roCy4apCTBOM
3aKOHOMEpEH, MWCTOPUKO-TeHeTUYeCkn OOOCHOBAH: 3KOHOMMYECKME W  COUManbHble
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OTHOLLEHMS MOPOXAAKT MpaBo, nocnenHee TpebyeT OPraHW30BaHHOW... 3alWMTbl CO
CTOPOHbI FOCYAAPCTBA, KOTOPOE... BbIPAXAeT NpaBO B 3aKOHOAATENbCTBE M OXpaHseT
nocpeancteom cyga» (Yavich 1990: 15). Bo3MOXHOCTb NpakTUYeCcKon peanusaumnm maeana
MPaBOBOr0 roCyAapCTBa Y4YeHbIM CBS3bIBAET, BO-NEPBbIX, C OTKA3OM OT MPeACTaBAEHUS O
TOM, YTO «MONUTMYECKAs BNACTb AapyeT npasa u cBoboabl rpaxaaHam» (Yavich 1988: 24),
BO-BTOpPbIX, C HEOOXOANMOCTbIO KKOPEHHOM NepeopueHTaLUn» TeOpUM NPaBa B TPAKTOBKE
COOTHOLLEHMSI NPaBa M rocyAapCTBa:

Tonbko OTBEpPrHyB 3TAaTUCTCKOE MNOHMMaHWMe npaBa WM abconrTusaumio
roCyfapCTBEHHOM CWbl, MOXHO BCepbe3 3aHATbCS CO3J4aHMEM MPaBOBOro
COLMANMCTMYEeCKOro rocygapcrea. KakoM cMbicn CTpeMUTbCS K MPaBOBOMY
rocynapcTBy, eC/IM € AUHCTBEHHBIM KpUTEPUEM NPaBa CYMTATb €ro e COOCTBEHHbIN
3aKOH, FapaHTMPOBaHHbIM OpraHM30BaHHbIM NpuHyxaeHuem? (Yavich 1988:27-28)

Tonbko 6yayyn NpaBoBbIM, FOCYAAPCTBO NpuobpeTaeT CBOe CYLHOCTHOE KayecTBO
- ObITb «MNONUTUKO-NPABOBbLIM COO30M rpaxaaH» (Yavich 1990: 15). [laHHbIM Te3nc BHOBb
obpawaet Hac k ugee J1. U. NeTpaKMLKOro 0 TOM, YTO «CNYXXEOHbIMN» MO OTHOLIEHMIO K
npaBaM MHAMBUAA XapaKTep rocyAapCTBEHHOM BNACTU HEOBXOAMMO BXOAMT B €€ MOHATHE,
SBNSIETCA ee CyLeCTBEHHbIM U HE0H6XO0AUMbIM NPU3HAKOM, NO3BONSIOWMM OTIUYUTL ee OT
«BONU» UK «CUAbl» pa3borHuuben warku (Petrazycki 2000: 577-578).

Cyb6bekTuBHOE NpaBo ¥ NnpobnemMa NpUHYXAEHUA B NpaBe

Kak yxe otmeuanocs, J1. C. lBuy oTCTaMBan B3rng4 Ha NpaBO KakK HAa AMANEKTUYECKYH
B3aMMOCBS3b OObEKTMBHOIO M CYyObEKTMBHOIO MpaBa M OTKAa3blBaNCS BUAETb B Mpase
WCKNTIOYUTENbHO COBOKYMHOCTb BOJIOHTAPUCTCKM YCTAHOBMIEHHbIX HOpM. O6bekTMBHOE U
CyObeKTMBHOE MpaBO — KOPPensTMBHble MpOSBNEHUS CYWHOCTM MpaBa, OOHAKO
CyObeKTMBHOE MpaBO reHeTUYeCckn NepBMYHO MO OTHOLWIEHMIO K NMpaBy 0ObeKkTMBHOMY. B
PaCCYyXXOEHMSIX YY4EeHOro Ob10 aKLEeHTUPOBAHO MMEHHO 3HavyeHWe CyObeKTMBHOro npasa
KaK BblpaxawlLlero crneumduky npaBoBOro peryiMpoBaHUs MO CPAaBHEHUKO C MOPanbio,
KOTOpas BO3/naraeT MUCKIUYUTENbHO 0093aHHOCTM  6e3  KOppecnoHAMPYHLWUX UM
cybbekTMBHbIX Npas. B Tpaktoske J1. C. dBnyeM CyObeKTMBHOrO npaBa MOXHO BblAENUTb
HECKONIbKO CYLLEeCTBEHHbIX MOMEHTOB, TPAAMLMOHHbIX ANna netepbyprckon dunocodcko-
NMpaBOBOM LKONbI.

Bo-nepsbix, 3T0 Koppensums npaB W 0093aHHOCTEN, KOPPeCnOHAMPYIOLLAS
npenocTaBuTenbHo-obsa3biBatoweMy xapaktepy Hopmbl. JI. C. fIBuy nogyepkuBaeT, 4To
cneumduueckas 4vepta CyObeKTMBHOrMO MpaBa, WMEILWEro CBOMM  KOPPensaToMm
lopUaMYeckyo 0653aHHOCTb, bbina nogMeueHa J1. . Metpaxumukmnm (Yavich 1976: 192).
KpuTukys cywecTtsylowme npenctaBneHns 0 TOM, 4YTO CyObekTMBHOE MpaBO MOXeT
cyuwiectBoBaTb 0e3 KoppecnoHampylowern emy npaBoBow o6sa3aHHocTn, JI. C. fBuy
HegoOyMeBaeT, YTO Ke 3TO 33 Mepa A03BOJIEHHOrO MNOBEAEHUSs, eCM HeT CyObekToB,
0693aHHbIX € Hel cumnTatbes? (Yavich 1976: 198)

Bo-smopebix, 3T0 Te3MC 0 NepCOHNPULMPOBAHHOM HOPMATUBHOCTU CyObEKTUBHOIO
npaea. HopmatueHoCTb, nogyepkusaet J1. C. 1Buy, — cBOMCTBO N060ro npaea, He TONbKO
0OBEKTMBHOr0, HO U CyObEKTUMBHOrO, OAHAKO B MOCNEAHEM C/lyyae 3TO KHOPMATUMBHOCTb
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ocoboro csorictBax» (Yavich 1976: 94). J1. C. lBuy cBSA3bIBAa€T HOPMATUMBHOCTb NpaBa He C
HenepCcoHMMULMPOBAHHOCTbIO MNpaBuna, a C €ero npeaocTaBUTENIbHO-0093bIBAOWUM
XapaKTepoM, U MonaraeT, YTo, ecin B OObEKTUBHOM MpaBe «COAEepXaTCsa» obwue HOpMbI,
TO CyObEeKTMBHOE MPaBO — 3TO «MHAMBUAYANU3NMPOBAHHAS HOPMA BO3MOXHOIO NMOBEeAEHMS,
npeanonaraipLwas NpaBo ynpaBoMo4eHHOro TpeboBaTb UCNonHeHus 06s3aHHoCcTU» (Yavich
1976: 94), ponyckas TeM CaMbiM  CYLLECTBOBaHME  WHAMBWUAYANbHbIX  HOPM,
nepcoHNPUUMPOBAHHOM HOPMATUBHOCTU. BmecTe ¢ TeMm, cybbekTMBHOE NpaBo, NOAO6HO
OObEeKTMBHOMY, He TO/IbKO MNepCOHMPUUMPOBAHHAA, HO M  OblWe3HauyMMas U
obweobsazatenbHas Mepa nosegeHus. O6weob6s3aTenbHOCTb CyObEKTMBHOMO npa.a
3aKNKYAETCS B OPMAMYECKON 0693aHHOCTM KXKA0M0 BO34EPXKMBATHCS OT HAPYLIEHUS Mepbl
BO3MOXXHOIO NOBeAEHNS KOHKPETHOMO YNPaBOMOYEHHOrO iMua U 0693aHHOCTM NOC/IeAHEro
CYMTaTHCA C paMKaMu npepoctaBneHHoro npasa (Yavich 1976:94). Takum obpasom, aenaet
BbiBog J1. C. fBMy, «0bBbekTMBHOE M CYyObLEKTMBHOE MpaBO 8 00UHAKOBOU cmeneHu
HOPMATUBHbI (KypcUB Haw. — Asm.)». 0b6bekTMBHOE MpaBo, 06/1a8as «AOCTOMHCTBOM
BCEOOWHOCTM», U CybbekTMBHOE MpaBo, 061agas «4OCTOMHCTBOM MEPCOHANM3ALUUY,
[ONONMHAT Apyr apyra, obecneumBas «3d(EKTMBHOCTb MPABOBOr0 ONOCPEAOBAHMUA
obuiecTBeHHbIX oTHoweHwun» (Yavich 1985: 91).

B-mpemsux, npaBoMouMe paCCMATPMBAETCS KaK OCHOBAHWME MCUXONIOrMYECKOro
npunyxgaeHus. J1. C. flBuy  obpallaeTr BHUMAHME Ha  Peryivpyloly  QyHKLMIO
CyObeKTMBHOro NpaBa, Ha To, YTO CyObeKTMBHOE NPABO — 3TO He NPOCTO NPUAATOK 3aKOHa,
nobo4HbIM NpoayKT 06bekTMBHOro npasa (Yavich 1976: 186). YnpaBomMoueHHbI cnocobeH
perynnpoBaTb noBeaeHue 0653aHHOIo MLa, OCYLLECTBASET N0 OTHOLIEHUIO K HEMY BNaCTb,
BNacTByeT  Hag  ero noBeAeHneM. CybbekTnBHOE npaBo,  sBAsiOLLEeCS
nepcoHNPUUMPOBAHHbLIM NPaBOM TpeboBaHUS 0BS3aHHOr0 NoBeAEeHUSs, pacCMaTpUBAETCA
MM KOHCTUTYMpYOLWMIA GAKTOP BbINOSHEHUS OPUANYECKMX 0BS3aHHOCTEN. JTa TOHKOCTb
npaBoBoro perynnposanus, nonaraet J1. C. BMy, 4acTo yCKONb3aeT OT BHUMAHUS YYEHbIX,
HO OHa BeCbMa CYLLEeCTBEHHA, U 6e3 Hee TPYAHO MNOHATb CYWHOCTb Npasa (Yavich 1976: 81—
82).

B naHHOM cnyyae OH CTaBUT BOMPOC O BUAAX M OCHOBAHUSX NPUHYXKAEHMSX B NpaBe,
M NOSICHSIET, YTO YNPAaBOMOYEHHbIN CYyObeKT OCyLLEeCTBASET NCUXONOrMYECKOE NPUHYXKAEHME
B OTHOWEHMM O0O6SA3aHHbIX JIML: CaMO CYLLeCTBOBaHME YNPaBOMOYEHHOrO0 CybbekTa,
NpUHaAnexallero emy npaBOMOYMS, KOPPENSITUBHO CBS3AaHHOrO C 06S13aHHOCTbIO,
0Ka3bIBaeT NCMXON0rMYeCKM NPUHYAUTENBHOE BO3AeNCTBME (MOTUBALMOHHOE AaBeHNe —
B TepMuHonoruu J1. W. MNeTpaxumuKoro) Ha noseneHne cybbekToB 0b6s3aHHOCTeN. [1ogobHo
ToMy Kak J1. V. [TeTpaXuLUK1i He CYMTan BO3MOXHbIM BC/ie[, 33 TEOPUAMU NPUHYXKOEHUS
aHTPOMONOrM3MpoBaTh MPaBO WM BUAETb B HEM «Be3fecyliero CybbekTa, KOTOPbIM...
pPa3HWMaeT OepyLLMXCS, IOBUT M HaKa3biBaeT NpecTynHuMkoB u T.n.» (Petrazycki 2010b,
354), J1. C. SlBnu Takxe NnofyYepKMBaeT, YTO MPaBONOPAA0K HE MOXET ONUPaTbCS TONIbKO Ha
du3nMyeckoe NpUHYXKAEHWEe — «rocyfapcTBO HE B COCTOSIHMM NOCTaBMTb HaACMOTPLUMKA
OKONO Kaxporo o06s3aHHOro nuua». [lpaBy CBOMCTBEH «BECbMa TOHKMM MEXAHM3M
peryinpoBaHusy», Korga «obnagalowmi npaBoM CyObeKT NMYHO 3aMHTEpecoBaH B
WCMOMHEHUN  OpUAMYECKON 0093aHHOCTM [OpYyrov CTOPOHOW, B €€ MNPaBOMEPHOM
nosegeHun» (Yavich 1985: 156).
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Yepes kateropuio cy6bektuBHoro npasa J1. C. iBMY nokasbiBaeT ponb YenoBeka B
MPaBOBOM pEryiIMpOBaHUK: MPABOMOPAAOK He ABNSETCS O0ObEeKTOM WAM pe3ynbTaToM
OLHOCTOPOHHEr0  rOCyAAapCTBEHHOIO  BO3AEWCTBMSA, HO  (BNSETCS  pe3ylbTaToM
LeaTenbHOCTM BCeX CyOBbEKTOB NPaBONOpPAAKa:

...B AManekTMyeckoM eOMHCTBE OOBEKTMBHOIO M CYObEKTMBHOrO MpaeBa
OTpaXkaeTcs... CNOCOBHOCTb KOPMAMYECKOrO BO34ENCTBMS HE NPOCTO ONMPaTbCa Ha
rocyoapCTBEHHOE TMPUHYXKAEHWE U 00sA3aTeNibHble MNpUKasbl BAACTU, HO MU
NoAaKIYaTb K obecneyvyeHWto npaBonopaaka BCEX YNPaBOMOYEHHbIX ML,
MOCKONIbKY MCMNONMb30BaHME MMWU CBOMX CYObEKTMBHbLIX MpaB BCErga 3aBUCUT OT
COOTBETCTBYIOLLErO UCMOMHEHUS IOPUONYECKUX 0BS3aHHOCTEN (APYrMMU NMLAMU U
nummn cammumum). (Yavich 1976: 81)

BHe nesTenbHOCTM CyObEKTOB NpaBa Kak HOCUTENen NpaB U 0693aHHOCTEN KHET U HE MOXET
ObITb peanbHoM npasoBoM pewncteuTenbHocTu» (Yavich 1976: 160). Ecnu obbekTnBHOE
npaeo, nuwer J1. C. 1Bny, <He MOXeT BbITb BONIOLLEHO B MPaBax CyObeKTOB 06LLECTBEHHbIX
OTHOLWEHWM, TO HUKAKOE rOCYyAapPCTBEHHOE MNPUHYXAEHME He B COCTOSIHUM [0OUTbCS
HOPMANbHOrO peryinpoBaHus 0OLWECTBEHHbIX OTHOLIEHWUI Npu nomowm 3akoHa» (Yavich
1976: 98).

B-4yemeepmebix, 3TO NpU3HaHME B KayecTBe HEOOXOAMMOro CBOMCTBA NpaBa €ro
LEeNCTBEHHOCTH, BbIPAXAOLLENCS B peanu3aumm CyObekTMBHbIX MpaB M 00S93aHHOCTEW
CybbekToB npaBooTHoweHMN. [paBo, no ybexaeHuto J1. C. Bnya, He MOXET 0OBACHATLCA
TONbKO KaK «MOAEeNb WAM MPOEKT MNoBeAeHus Noaen, Kak 06/1acTb  4MCTOro
LOJIKEHCTBOBAHMS». [paBOBbIe HOPMbI, MOSICHAET OH, MEPTBbI, 6€3)XM3HEHHDI, HE ABNSIOTCS
LENCTBYIOLWMM NPABOM, €C/IM HEe MOTYT ObITb OCyWeCcTBNeHbl B GaKTUYECKOM MOBEAEHUM
mopgen  (Yavich 1976: 24). «Octawowmecs Ha Oymare HOpPMbl 3aKOHOAATENbCTBA,
npoTMBopeYawme 06beKTUBHO CNOXMBLUMMCS OTHOLUEHMSIM®», — elle OAMH MPUBOAUMDIN
uM npumep «aHomanum» (Yavich 1985: 103). M paxe caMblii NyyqwMin 3aKOH MMeeT
HUYTOXHYK COLUMANbHYK LEHHOCTb, €C/IM OH HEe MOXET HalTM CBOeW peanu3aumu B
obuiecTBeHHbIX oTHoWweHuax (Yavich 1976: 84).

J. C. By nosicHseT [AOuanekTuky OObeKTMBHOrO UM CyObeKTMBHOro Mpasa,
noaYepKMBas NpuU 3TOM, YTO «HWM CYyOBEKTMBHOE NPaBo, HX CYyOBLEKT NpaBa B MCTOPUYECKM-
reHeTUYeCKOM MaaHe He NopoXaeHbl 06bekTnBHLIM nNpaBomM» (Yavich 1985: 67). C odHol
CMOpPOHbI, CyObEKTUBHOE NPaBO MMEET HOPMATUBHbIE OCHOBAHMS. OH NOSICHSIET, YTO TOSIbKO
3aKpennieHne npaB CyObekToB B O0OWMX HOPUOMYECKMX HOPMax O3Ha4yaeT MojaHoe
odopmneHune cybbekTMBHOrO npasa. C dpy2ol CmOopOoHbI, OH 334aETCS BOMPOCOM, MOXHO 1
abconoTnanpoBatb 06LWME HOPMbI, €CAM M3BECTHO, YTO 1) OHWM HepemaKo ABNAOTCS 8
2eHemu4yecKkom nnaHe pe3yNnbTaToM 0606LeHNs yxe COCTOABLUMXCS
NepCcoOHUPUUMPOBAHHBIX peLeHUi, 3aPUKCUPOBABLUMX HANMYHOEe NpaBo cybbekTa, 2) 8
(YHKUUOHAIBHOM acnekme HU ofHa obuias HopMa npaBa He MOXEeT CTaTb HPUAUYECKUM
perynatopom MnoBeAeHMsl, He BOMNOTUMBLIUCD B CyObEKTMBHOM npaBe (COOTBETCTBYHOLLMX
topuanyecknx obssaHHocTax) (Yavich 1976: 76). Takum 06pasoM, UMEHHO C MOMOLLbIO
CybbeKkTMBHOro npaea obecneynBaeTcs AeMCTBEHHOCTb OObEKTUBHOMO NpaBa. HEBO3MOXHO
[OCTWUYb LieNei NpaBoOBOro PeryMpoBaHms BHE «BOMIOLWEHMS» 0OLWMX IOPUAMYECKMX HOPM
B CyObeKkTMBHOE MpaBO M KOppecnoHaMpylwue emy puamnyeckme 0683aHHOCTY.
. C.SlBy  paccmatpuBaeT 3TO KAk OObEKTVMBHYH 3aKOHOMEPHOCTb MNPaBOBOroO
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perynupoBaHus. «ObvekmugHoe npaso b6e3 cybbekmusHo20 npasa He cpabameigaems»
(Yavich 1976: 81). CBeneHue npaBa TONbKO K CUCTEME HOPUANYECKUX HOPM SIBASIETCS NULLb
cnencTBuMeM UMX abCOMOTM3AUMM, HE OTPAXAMLWEW MX AMANEKTUYECKOr0 eAMHCTBA C
cuctemont npas cybbvekTos (Yavich 1976: 81).

Yxe Ha wucxope cosetckoro Bpemenu J1. C. fBuY CBA3bIBaeT MNepCneKkTUBbI
peanusauuu naern rocnoAcTea NpaBa M NPaBOBOro rocyAapCTBa He B NOCIEAHIO oyepenb
C AOKTPWMHANBbHOM pa3paboTKOM MOHATUS CyObeKTMBHOro npaga. [pensTcTBMEM HA 3TOM
nyTM S9BNSIETCS, NO €ro MHEHWI0, MPOAOJIKAWMI rOCNOACTBOBATL Y3KO-HOPMATUBHbIN
NOAXOA K MpaBy, HE YYMUTLIBAKOWMM COLMANbHYH Npupoasy CyObeKTMBHOrO mMpasa:
«Cnaboctb coumanbHO-OMNOCOPCKOro OCMbICIEHUS KaTeropun CybbekTMBHOrO npa.a
NPUBOAMT K TOMY, UYTO... UCTOYHUKOM NPaB rpaxaaH cuntaeTcs Bons 3akoHogatens (Yavich
1987:43), uto TpyAHO COBMECTMMO C uaeew NpaBoBOro rocyaapcrsa.

B nouckax counanbHOro naeana: coumanbHas NpMpoaa Cy6beKTMBHbIX NpaB

MoxHO 6b110 6bl CKa3aTb, YTO coBeTckui npasosen, J1. C. S1Buy, nonaras cnpaseaiMBOCTb
MMMaAHEHTHOW Mpasy, MowWwen Mo OTBepraBlIEMYCS COBETCKOW MPaBOBOM [AOKTPUHOM
«BypXXya3HOMy» MnyTW, ecnn Bbl He OAHO OBCTOATENLCTBO — MOHATME CNPaBeannBOCTU
Conpsaranocb B €ro y4YeHUn C NOMCKOM COLMANBbHOIO CMbICNA CyObeKTUBHbLIX Mpas, NyTeM
npenocTaBieHns KOTOPbIX BO B3aMMOCBA3M C KOPPECNOHANPYOLWMMU UMUK 0BSA3aHHOCTIAMMU
MPOMCXOAAT MNpPOLEeCCbl 3KOHOMMYeckoro obmeHa u pacnpepeneHus bnar, B 4eMm
BblpaXkaeTcs, Kak oTMeyan ewe J1. U. NeTpaxuuknin, pacnpegensowas GyHKUMa npasa.

[MpaBo B cybbekTMBHOM cMbicne paccMatpusaetca J1. C. flBuueM kak OfHO w3
COUMANbHbIX KayecTB JIMYHOCTU: «B COOTBETCTBYIOLLEM aCMeKTe MpaBO CBOWCTBEHHO
NINYHOCTM KaK HeobxoauMbin ans Hee macwTtab ceoboabl» (Yavich 1985: 56). Mpu atom
J1. C. lBMY4 HacTamMBan Ha HEBOMIOHTAPUCTCKOM, OObLEKTMBHO 0OYCNOBNEHHOM npupoae
CyObeKTMBHOro npaBa, CBA3bIBasi €ro OObeKTMBHOCTb, KOHEYHO, He C 3CCEeHUMANbHOM
NpMpOLON YeNoBeKa, HO Mpexae BCero C 3KOHOMMYeCkMM 6a3ncoM, C NPON3BOACTBEHHbIMU
oTHoweHusamn. CopepxkaHune CyObLEKTMBHOrO MpaBa BO BCAKOM C/yyae He MOXeT
onpenensTbCs NpOM3BOAOM BNACTU:

locypapcTBeHHas BNACTb... HE MOXET TOMbKO MO NPOM3BOY BNACTBYOLMX OLAPSTh
npaBaMu M CBOOOAAMMU... KaK M He [O/KHA CBOEBOJIbHO NIMILATh TPAX[AH MUX
XM3HEHHO BaXKHbIX npas. (Yavich 1976: 82)

bonee Toro, nonaraet J1. C. flBny, «y3ypnupys COLManbHO OMKTYeMble MpaBa JIMYHOCTY,
npuceamBas cebe  HeCywecTBylllee NpaBo  o4apvBaTh”  NOAEN  MpaBaMy,
rocyAapCcTBEHHas BNACTb CTAaBWUT BeCb CYLECTBYIOLWMMA MNOAUTUYECKUIA CTPOM HA rpaHb
kaTactpodbi» (Yavich 1985:62). locynapcTBO MOXET TONbKO OCYLLECTBASATb KOPULMANbHOE
npu3HaHue MacwTaba cBoboAbI», 0AHAKO «CaMa 3Ta cBOOOAA U ee paMKM AaHbl OTHIOAb He
Bnactbto» (Yavich 1985: 62). BMecTe ¢ TeM Cy6beKTMBHOE MPaBO TOYHO TaK XXe He MOXeT
onpenensTbcs U NPOM3BOIOM MHAMBMAA, U B 3TOM CMbIC/Ie AANEKO He KaXAbl MHTepec
nHAnBMAA TpaHchopMupyeTcs B Cy6beKTMBHOE NpaBo.

[oBOpS O TOM, YTO coaepkaHMe CYObeKTMBHOrO MpaBa HeE MOXET OnpenensTbCs
BOMtOHTApUCTCKK, J1. C. ABMY CTaBUT npobneMy uesu u cMbicaa cybbekmusHo20 npasa — 014
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ye2o oHo? KOHeYHO, OCHOBHOE COAEPXKAHNE U COLMANbHASA LLEHHOCTb CYObEKTMBHOMO NMpaBa
3aKJIl04YeHbl B cBOO6oAE COBCTBEHHbIX AeNCTBMI unu 6esapernctems. CBoboaa cOBCTBEHHbIX
[ENCTBUIA BKIHOYAET NpPEXAEe BCEro pUANYECKM NMPU3HAHHYIO BO3MOXHOCTb NOb30BaHMUS
pa3NIMYHbIMU COUMANbHbIMK Baramm n ueHHoctaMu. OgHako, nonaraet J1. C. SIBuy, 66110
Obl HEnpaBMAbHO 3Ty BO3MOXHOCTb MOHMMATb YWUCTO YMUAUMAPHO, TONIbKO KaK
BO3MOXHOCTb MOTpebneHns MaTepuanbHbiX WM AyXOBHbIX 6nar. «Takoh nogxog...
npoeunpyeT NpaBoO 4acCTHOro cobCTBeHHMKA Ha nwboe cybbekTMBHOE MpaBo... Aenaer
YaCTHbIM 3roMCTUYECKMI MHTEpeC CTAHOBbIM XpebTOM CyObeKTMBHOrO MnpaBa, B KOHLE
KOHLUOB MCKIHO4YaeT CcybbekTMBHOE npaBo M3 cdepbl nybnnmyHoro npaea». Takas
abcontotnsaums ceoboabl BOMIM  COOCTBEHHMKA M €ro  3roMCTMYECKOro MHTepeca
CBOWCTBEHHA, NOAYEPKMBAET OH, TOJIbKO OYpPXKya3HOMY MOHMMaHUIO CyObeKTMBHOIO NMpaga
(Yavich 1976: 179-180); ato 6yp>Kya3Hbii T€3UC, OTBEPratoLLMiA BO3SMOXHOCTb CBOOOAHOM
NNYHOCTU BHE 20€N00CMBA NPUHUUNAG YacmHol cobcmeeHHocmu u uHAusudyanusma (Yavich
1976: 182).

KoHeuHo, 3T0 paccyxaeHne MOXHO 6bin0 Obl pacCMOTPETb KaK BbIHYXXAEHHYI AaHb
MapKCuCTCcKon upeonornn. lNpumeyatenbHo, ogHako, yto J1. W. MeTpaxuukun, Gynyuu
cBO6OAHBIM OT NOAOOHBIX MOEONOrMYECKUX CTECHEHUM, TAKXKE KPUTUUYECKM OTHOCUIICS K
MOHMMAHMIO CYyObEKTMBHOMO NPaBa KakK 3aLMLLEHHOr0 06beKTUBHbBIM NPaBOM MHTepeca, —
MOHMMAHMWIO, COMTACHO KOTOPOMY «CMbIC/ M 3HAaYEeHWe NpaB COCTOUT B AOCTABIEHUN BbIr0A,
B YAOBNETBOpPEHWM NOTpebHOCTEN, MHTEPEeCOB TeX, KOMy OHWM npuHagnexar» (Petrazycki
2000: 299). MNonaras, 4To Takoe YTUAUTAPHOE MOHWMMaHWEe He COOTBETCTBYeT npupoae
cybbekTMBHOro npasa, J1. W. MeTpaxunukun 3ameyaer:

[ns NOHMMaHWS COUMANbHOIO CMbICA TEX WM WMHbIX MpaB, Hanpumep, Mpas
COBCTBEHHOCTH, [ONTOBbIX, HACNEACTBEHHbIX MpaB CnefyeT MMeTb B BUAY He
KapMaHbl T€X WK MHbIX COOCTBEHHWKOB, KPEAMUTOPOB, HACNEAHUKOB, @ HAPOAHOE
X034MCTBO M HapoaHyt KynbTypy. (Petrazycki 2000: 300)

PaccmatpmBas cooTHoLWweHMEe CyObeKTMBHOIO NpaBa M IMYHOro uHTepeca, J1. C. ABumy Takxke
NoAYEpPKMBAN, YTO 3TOT MHTEpPEC YacTO He SBNSEeTCS B CTPOrOM CMbIC/e C/I0BA JIMYHBIM,
cobcTBeHHbIM.  Mcnonb3oBaHwe MpenoCTaBNEHHOM OPUAMYECKOM BO3MOXHOCTM B
C0BCTBEHHOM MHTEpece He 03Ha4YaeT UCMOb30BaHMS K IMYHON BbIFOAE, BO BCIKOM Cny4yae
He BCerga O3HayaeT [eNCTBUTENbHO COOCTBEHHbIN WHTEpeC. «3auHTEepecOBaHHOCTb
yNpaBOMOYEHHOIO MOXEeT AMKTOBATbCS MHTEpecaMu ApPYroro Avua uan obLiecTBeHHbIMM
nHtepecamu» (Yavich 1976: 187). MHaMBuayanuctuyeckass TPakTOBKA CYyObeKTUBHOIO
npaBa, OTOXAECTBASKOLWLAS ero C YaCTHbIM MPAaBOM COBCTBEHHMKA, YCMATPMUBAIOLLAS CTUMYI
LeSTeNbHOCTM MHAMBMAQ TONMbKO B JIMYHOM 3SrOMCTUYECKOM UMHTepece, M0 MHEHUI0
1. C. S1Bnyua, okasbiBaeTcsi He CNOCOBHOM NPeanoXunTb YA0BNETBOPUTENBHYH KOPUANYECKYIO
TPaKTOBKY Ny6iMyHbIX NpaB — npas yenoseka (Yavich 1976: 181).

CoumanbHbit naean, aeknapupyemolii J1. C. SIBuuem, KOHe4Ho, Bbin MAE0N0rMyecku
3anporpaMMMpoBaH. «Bbicwaga ¢a3a KOMMYHM3Ma, — NUCAN YYeHbIN, — NPUHECET NAIM
HOBble BO3MOXHOCTM W nMpaBa, YCTPAaHWUT MNOCNeAHME OCTaTKM HepaBeHCTBa U
HecnpaBenMBOCTU. [NaBHbIM KpuTepueM 06LWEeCTBEHHOro nporpecca 6e30roBOpPOYHO
CTAHeT BCECTOPOHHEe pa3BUTME IMYHOCTU, ee MOAJIMHHO YesloBeYeckue npasa He 6yayT
HY)X[aTbCS B OXpaHe CO CTOPOHbl rOCYAapCTBa, OTOMPYT OTHOLWIEHMS MNOJMUTUYECKOrO
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rocnoAcTBa M NOAYMHEHUS, OpUdUYecKas GopMa 3asepuium 80K UCMOPUYECKYH MUCCUK
(kypcmB Haw. — Aem.)» (Yavich 1976: 170). OBHaKO 3TOT KOMMYHUCTUYECKUIA COLMANBHBIN
uaean, B KOTOPOM 3KBMBANEHTHOCTb 0OMeHa, npeanonaraemMas cnpaBefnnBoCTblO, byaeT
BbIpaXKaTbCs B TOM, YTO Ntoau, no cnosam K. Mapkca, cMoryT «1t060Bb 06MeHMBATb TONbKO
Ha Nto60Bb, AOBEPUE TONLKO Ha AoBepue U T. A.» (uMT. no: Grinberg 1977:159), oTH0Ab He
6bln pa3pbiBOM TpagmLMK, CKOpee, HaNpoTUB, 4EMOHCTPUPOBAN NPEEMCTBEHHOCTb UAEN U
B 3TOM OTHOLLEHUM.

CoumanbHbit ugean J1. W. MNeTpaxunukoro — «CBepXNpaBOBOM» uaean pasyMHOM
peatenbHon nwbeu (Petrazycki 2010a: 591) — T1akke npeanonaran nocTeneHHoe
ynpasgHeHue npaBa Kak MHCTPYMEHTA MOTMBALMOHHOIO M NearorMyeckoro AaBeHUs Ha
MCUXMKY YenoBeka. B ABWXeHWn K 3TOMy wmpeany MHAMKATOPOM COBEPLUAOLLErOCS B
MCTOPUM ITMYECKOro Mporpecca SBNSETCS MOCTeneHHoe paclunpeHune cdepbl AeNCTBUS
WHTYUTUBHOrO MNpaBa, T.€. MpaBOBOrO0 pPEryiMpoBaHUS  «MO  CrpaBeasiuBOCTUY.
MeTpaxuukmii GopMynnpyeT «3akOoH pPa3BUTMS MpaBa», B COOTBETCTBMM C KOTOPbIM «MNO
mMepe 006naropaxuBaHus M COUMANU3aLMM  YeNOBEYECKOM  MCUXMKW... cdepa,
npenoctaBnsemMasl MO3UTUBHbIM MPAaBOM [OENCTBUIO MHTYUTMBHOIO MpaBa, AO/KHA C
TeyeHMeM BpeMeHu Bce bonee ysenuumatbCsa» (Petrazycki 2000: 391-392). MNpu 3tom
obLwan TeHAEHLMS STUYECKOro Nporpecca packpbiBanacb B YaCTHOM MpaBe Kak TEHAEHLMA
K 3aMeLLEeHMI0 3rOMCTUYECKMUX U KOPbICTHbIX MOTMBOB XO3SIMCTBEHHOW OEATENIbHOCTU TaK
Ha3blBa€MOM MM «COLMANBbHO-CNYXXKEOHOW», anbTPyMCTUYECKOM MOTMBALMEN, KOTOpas B
nepcnektMBe mnpuBedeT K YCTAaHOBNEHMIO COLMANUCTUYECKOrO «MNpaBOBOrO CTPOSi».
CoOTBETCTBEHHO COLMANMUCTMYECKOE NPAaBO PacCMaTPMUBANOCh YYEHbIM Kak HEOBXOANMBbIN
3Tan B COUMOKY/NbTYPHOM 3BONIOLMM NpPaBa, Tak Kak €ro MOTUBALMOHHOE AEeUCTBUE
HanpaB/ieHO Ha aTPOdUI0 IrOMCTUYECKMX ITEMEHTOB COLMANBHOIO XapakTepa (CKNOHHOCTH
K HaXuBe, XXaAHOCTM), BbIpabOTaHHbIX MNpeabiayLinMM, KanuTaNUCTUYECKUM, NPaBOM, W,
TakuM 006pasoM, CnocobCTBYyeT AOCTMXKEHMIO KOHEYHOM Lenn npaBa — TrOCNOACTBY
anbTpymcTnyeckom motmeaumm (Petrazycki 2000: 558-559).

3akoueHue

Coumanusm He paccmaTpuBaeTcs SBMYEM Kak UCTopuyeckas owmnbka, Tpebytolas Hekoero
KONIEKTUBHOMO NOKAsHUS M COOTBETCTBEHHO OTPEYEHMS OT 3TOr0 UCTOPUYECKOTO «Krpexa,
Kak 6yaTo BO3MOXHO, no 3ameyaHuto [1.[lpoau, «BbIHECTM HA YrofIOBHbIM QoOpym
MCTOPUYECKYD  BMHY Lenoro obwectBa WAM  UMBMAM3ALUMM  WUAKW, HAOBOpOT,
TpaHchopmupoBaTe “Uctopuio” B yronoBHbiii cya» (Prodi 2017: 506). Co3sHaHue
MPaBUAbHOCTU UCTOPUYECKOrO NMYyTU — «OT HecBoboabl M BecnpaBusa K cBoboae U npaBy»
(Yavich 2000: 7) — He nokupaeT J1. C. SIB1ya 1 B ero nocnefHux CTaTbsiX, HAMUCAHHbIX YXKe
B mocTcoBeTckoe BpeMs. OH ybexxaeH B TOM, UTO «BCe 6efbl HOBOM Poccum» uMeroT B CBOen
OCHoBe npousoweawyto B 1990-e roabl BONOHTAPUCTCKYH NepeopueHTaumio CoLnanbHO-
3KOHOMMYECKOro Kypca Ha «pecTaBpaLMio KanuTannM3mMa» 1 OLLEHMBAET 3TO KaK KABUXEHME
BBEpX No necTHuue, seaywen BHm3» (Yavich 2000: 9; Yavich 1998:96-97), B To BpeMs Kak
B €BPOMENCKMUX CTPaHAX, NONAraeT OH, UAET «SBHbIM NPOLECC KOHBEPreHUMM MO3UTUBHbIX
4yepT KanuTanuM3Ma C COUMANUCTMYECKMMM MaeanamMu OOLLeCTBEHHOM COOCTBEHHOCTU»
(2000: 96). «B MHOyCTpManbHO MOLLHOM CTpaHe C NPeBOCXOAHbIM HAYYHbIM, TEXHUYECKUM
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W KyNbTYPHbIM NOTEHUManoMm, — 3akntoyaet J1. C. Buy, — aemMokpatnsaums noamTMYecKom
CUMCTEMbI M TOCYHApPCTBA, IKOHOMMYECKME W MNpaBoOBble pedopMbl... 0ObEKTUBHO He
TpeboBanu Bo3BpaTa K byp>kyazHomy obuwecTBy npexHux spemen» (Yavich 1998: 97).

JTOT BbIBOZA pa3gensn u asTop nmbeptapHor Teopum npasa B. C. HepcecsHu, Takxe
0TKa3bIBasACb BUAETb B COLMANMN3ME KUCTOPUYECKYH OWMOKY» U CUMTAs TYNMKOM UCTOPUM
BO3BpaT 06WecTBa, MMEBLUEro OMbIT CTPOUTENbCTBA COLMANU3MA, K Kanutanusmy. Kak u
rNaBHbIM repow ero Hay4yHbix pabot — I. [erenb, B. C. HepcecsHL He cYMTaeT BO3SMOXHbIM
CMOTpEeTb Ha MCTOpUID «C TOYKM KameppuHepa» (Hegel 1993: 83-84) u Bugetb B
coumanusMe  «OWWOKY», YAAYHbIA  «3aroBOp», MpPOM3BOA, JIOACKOE nerkosepwe,
3abnyxaeHue 1 T. n. Y4yeHbl BOCMPUHUMAET COBPEMEHHYHO €MY COLMANIbHO-MONUTUYECKYHD
CUTYaLMIO KaK CUTYaumio BbIBOpa MCTOPUYECKOro NyTH:

HeBO3MOXHO... mepevyepKkHyTb CMbICT 3TOrO HamMbosiee HaMNPSXKEHHOTO U TSHXKKOro
yyacTka B UCTOPWUM 4YenoBeyecTBa. 34eCb MynbCUPYET HEPB BCEMUPHOM UCTOPUM,
croja npusena uctopmyeckas 6opbba 3a nporpecc csoboabl M paBeHCTBA, 34eCh
KOPPEKTUPYETCS BEKTOP MCTOPUYECKOTO ABMXKEHUS, 34eChb ONPeaenaoTcs KOHTYpb
6yoywero. Minu — Bnepep, K 4eMy-TO AEACTBUTENBHO HOBOMY, COLMANU3MOM YXKe
NOArOTOBNEHHOMY, UM — Ha3af, K KanuTanusmy. Tpetbero... He aaHo. (Nersesyants
2001: 3-6)

OTpyuaHMe COUMANUCTMYECKOro MpOLWOr0o  O3HAYaeT A/ Hero  «MCTOPUYECKYH
AnckBanudukaumio Poccun — 1 Ha NpoLwnoe, U Ha BCe ocTaBleecs byayuiee», NOTOMY YToO,
no ero ybexnaeHuw, coumanusaM B UCTOPUM Poccum — «TOT 3Be34HbIM C/lyyal, Korga
HaLMOHANbHAs UCTOPUA HANPAMYIO AeNaeT Aeno BceMupHom uctopun» (Nersesyants 2001:
44). B. C. HepcecsHL BMAMT npegHa3HayeHue COouManu3mMa B CO3[aHMM YCNIOBWUKA O
nepexona K UMBUIM3MY — OOLECTBEHHOMY CTPOO, KOTOPbIM BOMAOWaeT 60/bly0 Mepy
cBoboapl Nogenr M BblpaxkaeT bonee BbICOKYH CTyneHb B MCTOPUYECKOM mporpecce
cB06OAbI B YENOBEYECKMX OTHOLLEHMUSX.

CTpemneHne OCMbICIUTL MO3UTMBHOE 3HAYeHMe COouManuM3Ma BO BCEMMUPHO-
MCTOPUYECKOM 3BOMKOLMM MpaBa obObeauHsieT — «noBepx 6OapbepoB» —  CTOMb
METOLO0N0rMYeCKM pasfinyHble NOAXO0Abl K MOHMMAHMIO CYLLHOCTM MpaBa, KOTopblie Obinu
npeanoxeHbl B XX B. J1. W. MNeTtpaxuukum, J1. C. dsuuem u B. C. HepcecsaHuem. Mpu 3tom
ans  JI. . Metpaxuukoro  un  JI. C. fBuya,  npencraBnsiowmx — netepOyprckyo-
NEHUMHTPAACKYIO LKOMY, COUMANM3M KaK uAes OKa3blBaeTCs BMOJHE COBMECTUMbIM C
noeamMu BEpXOBEHCTBA NpaBa M npasoBoro rocypapctea. J1. C. 1Buy 3apaeTcs BonpocoMm:
«He aBngetcs nn ang Poccum oyepenHOM YyTONMEN Hafexaa Ha YCTaHOBNEHWE MpaBOBOM
rocyfapCTBEHHOCTU B Gnmxanwue rodbl, no KpanHen mepe k XXI| B.?». B 1990 r. oH
OTBEYAET Ha 3TOT BOMPOC oOTpuuaTtenbHo: «[lpumat npaBa Hag MNOAUTUKOM CUAbl U
NMPOM3BOJIOM BNACTU (BHYTPU CTPaHbl U BOBHE), rOCNOACTBO npasa — He ytonua» (Yavich
1990: 20), a «oAHaA M3 CyLWEeCTBEHHbIX NPeANOCbIIOK He TONIbKO Aa/lbHENLLEro pa3BuTus, HO
M caMoro BbIxnBaHUa yenoseuectBa» (Yavich 1990: 14). YcraHoBneHMe B NOCTCOBETCKOW
Poccuu rocnoactsa npaBa OH OLLEHUBAET Kak UMetoLee «cyabboHoCcHOe 3HayYeHune» (Yavich
1990: 20).

BmecTe ¢ TeM OTHOWeEHWE K COuManuM3My — KakK MAEe U peanbHOCTU HeLABHEro
MpoWnOro — OKa3biBaeTcs TeM «bOapbepoM», KOTOpbIM OTAENseT COBPEMEHHbIX
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npeacTtaBuTenen LWKOMbl OT MX MpeawecTBeHHMKOB. Maoes BO3MOXHOM COBMECTMMOCTU
uwheana npaBoOBOro rocyaapctBa C TOW MAM  MHOM 0OWECTBEHHO-3KOHOMUYECKOM
dopMaumen He HaxoauTca cenmyac B (Qokyce BHMMaHuA. OTcTamBaeMas B
KOMMYHMKaT1BHOM Teopun A. B. lNonskoBa naes BepxoBeHCTBA NpaBa, MOHMMAEMOro Kak
BEPXOBEHCTBO NMpaB YesoBeka, NpobaeMaTtusnpyeTcs yxxe B COBEPLUEHHO MHOM COLMASIbHO-
MOIMTUYECKOM KOHTEKCTe — npexae BCero B CBsA3M C npoueccamu rnobanmsaumm,
BCNeACTBME KOTOPbIX «MNPaBO YXe He MOXEeT TMNOHUMATbCS KaK MUCKIUYUTENbHO
BHyTpurocygapcrseHHoe ssneHue» (Polyakov 2013: 21), HapacTatowen KOHPANKTHOCTbIO
YHUBEPCANbHbIX M COLMOKYNbTYPHbIX MPABOBbIX LEHHOCTEW, & TaKKe M B CBA3U C
MOCTCOBETCKMM OMbITOM peanusauuMu uaeu npasoBoro rocypapctea. OpHako B
TeopeTuyeckoMm 060CHOBAHUM UAEM BEPXOBEHCTBA NPaBa Mbl HAXOAUM Y3HaBaeMble Uaeu
— npexae BCero aHTMITaTM3M, NO3BONSAKLWMIA YTBEPXKAATb, YTO «pPeanbHOCTb MpaB
YEesI0BEKA... HE 3aBUCHUT... OT FOCYAAPCTBa», a MOTOMY M «HE NPOMCXOAMT “aBTOMATUUYECKOro”
YHUUTOXEHMS NpaB 4yenoBeka no Bone rocypapcrea» (Polyakov 2013: 24), obbacHeHue
CBSI3aHHOCTM MOBEAEHMS 4YeNoBeKa M MNOAYMHEHMS €ero OonpeaeneHHbIM npaBunaM ¢
MOMOLLBI 33/IOKEHHOr0 B MpaBe «MexXaHU3May», OTPaXaloWero uaew npasa MU
npeacTaBnsoWero cobon «KOMMYHMKATUBHYKO KOPPenauuio CyObeKTMBHOro mnpaeBa M
npasoBon o693aHHocTM»  (Polyakov 2013: 25-26). [lo MHEHWO COBpPEMEHHOrO
UTaNbSHCKOro NpeacTaBUTeNs KCTPOroro NeTpaXkMUKMaHcTeay 3. Guttunanbau, Aaxe 3TUX
[ABYX 0OCTOATENbCTB — MNPU3HAHWE MMMNEPATUBHO-AaTPUOYTMBHOIO XapakTepa npaBa Co
BCEMM BbITEKAKOLLMMU U3 HEFO JIOTMYECKUMU CNeACTBUSIMU (Hanpumep, B BUAE COLMASIBHO-
OpraHu3ylLwen 1 pacnpegenstowen QyHKUMM npasa) M Henpuatue NbOOM 3TATUCTCKOM
KOHLLeNTyanm3aumm npaea, — AOCTAaTOYHO, YTOObI «NPU3HATL O6LLHOCTb A3bIKa U TPAOULUNY
netepbyprckown wkonbl dunocodpun npasa (Fittipaldi 2016a: 8). YacTbio 3TOM Tpaguuum
asnsietca npasosoe yyeHue J1. C. dBuua.
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