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YK 346.546.4

OB YI'OJIOBHOM OTBETCTBEHHOCTH 3A KAPTEJIA

I'apuesa Asena Uropesna
MarucTpaHT
®I'bOY BO «Cankt-IletepOyprekuii rocynapctsennsiil yausepcurer» (CIIOIY)
r. Cankr-IlerepOypr

Annomayua: omnoulenusi 8 001acmu aHMUMOHONONILHO20 Pe2yIUpO8anUsl pe-
enamenmupyromes Hopmamu Pedepanvroeo 3akona om 26.07.2006 Ne 135-D3 «O 3a-
wume KOHKYypeHyuuy» (oanee - 3akon o 3awume xouxypeuyuu) [3]. Ilopsaook npuene-
YeHusl K OMBemCcmeeHHOCMU 34 HaApYuleHue aHMUMOHONOIbHO20 3AKOHO0AmMeIbCmed
VCMAHOBIEH NOJOHCEHUAMU 21IA8bl B0CbMOU 3AKOHA 0 3auume KOHKYPEeHYUU, HOPpMamu
Kooexca 06 aomunucmpamusnvix npasonapyuwenusix P® (0anee - KoAIll PD), Yeo-
71081020 Koodekca P® (oanee - VK P®D) [1], [2]. B koumexcme 0anno2o ucciedo8anust
Hac unmepecyem npoOiemMamura npueiedenuss K Y20J106HOU 0mMEemcmeeHHOCMU 3d
kapmenu. B amoti ceéasu npeomemom cmamou siensemcs ananus Hopm cmamou 178 VK
P®, onpedensrowux kpumepuu keanuguxkayuu Kkapmeis 8 Kauecmee npecmynieHusl.

Abstract: antimonopoly relations are regulated by the Federal Law «On Protec-
tion of Competition». The procedure for bringing to responsibility for violation of an-
timonopoly legislation is established by Chapter 8 of the Federal Law «On Protection
of Competitiony, the Code of Russian Federation of Administrative Offenses and the
Criminal Code of Russian Federation. We are interested in the problem of criminal
prosecution for cartels. In this regard, the subject of the article is an analysis of Article
178 of the Criminal Code of the Russian Federation, which defines the conditions for
qualifying a cartel as a crime.

Kniroueevie cnosa: anmumoHononvHoe pe2yiupogariue, KOHKYPEeHYusl, Kapmeiu,

AHMUKOHRKYPEHRMHblE COcNIAULEHUA, Y2OTI08HAA OMEENMCNIBEHHOCNIb,
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Keywords: antitrust regulation, competition, cartels, anticompetitive agree-
ments, criminal liability.

AHanmu3upyst KapTeJIbHOE COTJIallleHue, HeOOXOAMMO OTMETHUTh: C OAHOU CTO-
POHBI, KapTelyd MPEMATCTBYIOT MOCTPOCHUIO 3J0POBBIX KOHKYPEHTHBIX OTHOIICHUM,
HETraTUBHO OTPAXKAIOTCS Ha Pa3BUTUHU MPEINPUHUMATEILCTBA, BBUIY YETO 11€J1eC000-
Pa3HO MPUBJICUCHUE UX YYACTHUKOB K IOPUIMYECKOM, B TOM YHUCJI€ YTOJIOBHOM, OTBET-
ctBeHHOCTH. C JIpyroil CTOPOHBI, UCIOJIb30BAHNE UHCTPYMEHTOB IIPUBJICYEHUS K OT-
BETCTBEHHOCTHU, OCOOCHHO K YTOJIOBHOM, JOJKHO OBITH OINMpPaBIaHHBIM, Pa3yMHBIM.
OnHUM U3 KPUTEPUEB Pa3yMHOCTH KBaJU(UKALMKM KAPTEIHLHOTO COIJIAIICHUS IO CT.
178 YK P® (OrpannyeHue KOHKYpPEHIIMH) TOJDKHO ObITH BEPHOE MOHUMAHUE JJ0X0/1a,
MOJTYYE€HHOT0 XO35UCTBYIOIUMU CYObEKTaMU B PE3yJIbTaTe YUaCTHs B KAPTEIHLHOM CO-
[JIAIIEHUU. Y UYUTHIBAS, YTO CYIIECTBYET MPAKTUKA MPUBJICYEHUS K YTOJIOBHOM OTBET-
ctBeHHOCTH 110 CcT. 178 YK P®, coBepuiencTBoBanue nonoxenuii ctT. 178 YK PO ak-
TyalibHO [5], [6], [7].

B nacrosee Bpems B ['ocynapctBeHHy10 1ymy P® BHECEH 3aKOHONPOEKT C U3-
MeHeHusiMu cT. 178 YK P® [8]. TakoBoit moanepxaH B opuMaIbHOM OT3bIBE Bep-
x0BHBIM cyaoM P® (Odunmansusiii or361B BepxosHoro Cyna P® ot 24.06.2019 N 4-
BC-4094/19) u npomen nepBoe urenue B ['ocymapcrBerHout gyme P® [9]. Cornama-
SCh C 11€J1€CO00Pa3HOCTHIO0 U3MEHEHUS TUCTIO3UITNI0 HOPMEI 4. 1 cT. 178 YK P® c 11e-
JBI0 UCKIIFOUEeHUsT poTuBOopeurst HOpM 4. 1 cT. 178 YK P® n u. 1 cr. 11 3akonHa o
3allUTe KOHKYPEHIIUU B BOIIPOCE JOKA3bIBAaHUS OTPAHUYEHUSI KOHKYPEHIIMH, HE00XO-
JTUMO OTMETHUTh: UCKJIIOUCHHE TPeOOBaHUS JOKa3bIBaTh OrpaHUYCHUE KOHKYPEHIIUU
mutst kBaspukaruu nessaus mo 4. 1 ct. 178 YK P® tpebGyeT oco6oro BHUMaHUS K TOMY,
YTO MOHUMATH I0JT JOXOJIOM B JJAHHOM CTaThe. B yKa3aHHOM 3aKOHOIPOEKTE IO 10-
XO0JIOM TPEJJIaraeTcsi MOHUMAaTh «BBIPYUKY OT peaInu3alii TOBAPOB (BBIIOJIHEHUS pa-
00T, OKa3aHMs YCIYT), U3BJICYCHHYIO BCEMU YYaCTHUKAMHU OTPAaHUYHBAIOIIETO KOHKY-
PEHIIMIO COoTJIallieHUs 0e3 BbIUeTa MPOU3BeIeHHBIX PACX0A0B». AHAJIOTUYHOMN TTO3U-
1y npuepxxuBaetcs BepxoBusiii cyn PO, popmupyst onpenenenue noxoa s apy-

roii ctatbn YK P® (ct. 171 - He3akoHHOe npeanpuHUMaTenbcTBO). Tak, B m. 12

15



(]
L
o8

 innova XVI| MexayHapoaHast Hay9HO-TIpaKTHUECKask KOH(EPEHIH:
«HAYKA B COBPEMEHHOM MUPE»

b
o 4

[TocranoBnenus [Inenyma BepxoBuoro Cyna P® ot 18.11.2004 Ne 23 «O cynebHoi
IpPaKTHKE 1O JeJaM O HE3aKOHHOM NpeANpUHUMATENbCTBE» BepxoBHbiii cyq PO ort-
Meuaet: nmoJi 10xo/10M B ctathe 171 YK P® crnenyetr moHMMaTh BBIPYUKY OT peasin3a-
MU TOBApOB (padoT, yciyT) 3a NepUoj] OCYIIECTBICHUS HE3aKOHHOM MpeAnpruHUMA-
TEJIBCKON JIeATeNIbHOCTH 0€3 BhIUETa MPOU3BE/ICHHBIX JIMIIOM PACX0JI0B, CBSI3aHHBIX C
OCYILIECTBICHUEM HE3aKOHHOW MpeANPUHUMATEIBLCKON NeSITEbHOCTH [4].

Bwmecre ¢ TeM, ciegoBaHue TaKOMY MOJAXO0Y HE TO3BOJISIET YUECTh: BBIPYUKA OT
WCTIOJTHEHUSI aHTUKOHKYPEHTHOTO COTJIAIICHUS HE PABHOILICHHA TOUM BBITOJIE, KOTOPYIO
MOJIy4YaeT YYaCTHUK KapTels, XOTsA, MPEACTaBISETCS, 3TO BaXXHO. B mHOM ciiyyae
MOHO HAOJIO/IaTh CHU)KEHUE CTAHJIaPTOB JIOKA3bIBAHUS COCTaBa MPECTYIUICHUS TI0
cT. 178 YK P®. 3akoHOoMeEpeH BOMPOC: KaKKUM 00pa3oM HEOOXOUMO ONpEaesiTh J10-
X011 B KOHTeKcTe HOpM cT. 178 YK P®? Jlymaercsa, MOKHO HCIOJIB30BATh MOAXO/,
npeactaBieHHbi B ¢T. 185. 3 YK P® (ManunynupoBanue peiHKOM). B ocHOBe Tako-
BOI'O HJES ONMPEACIICHUSI «U3JIUIIHETO J0XO0/a», MO/l KOTOPHIM MOHUMAETCS «I0XO/,
OTpeesieMbI KaK pa3HUIlA MEXKIY JT0X0/I0M, KOTOPBINA ObLI MOJYyYEH B PE3yJIbTaTe
HE3aKOHHBIX JICCTBUM, U 10XO00M, KOTOPBIM chopMupoBalicst Obl 0€3 yueTa He3aKOH-
HBIX JIEVCTBUM, MPEIyCMOTPEHHBIX HACTOAIIEH cTaThel [To ecTh cT. 185.3]». Ilpen-
CTaBJsieTcsi, 0003HaUYEHHAs KOHIICTIIIUS HCKIIOUUT «IIPOAHTUMOHOIIOIBLHOCTHY TMOJ-
xoza onpenenenus 1oxojaa B ¢r. 178 YK P®d, obecnieunt 6anaHc MHTEPECOB, UCKITIO-
YUT PUCK MACCOBOCTH KBATM(DUKAIMU YUACTUS XO3SHUCTBYIOIIUX CYOBEKTOB B Kap-
TEJIbHOM COIJIAIIEHUH B Ka4eCTBE NpecTyIuienus no cr. 178 YK PO.

Takum o0pazoM, HEOOXOIUMO OTMETUTh 3aKOHOMEPHOCTh U aKTyaJbHOCTb CO-
BeplileHcTBOBaHUsI HOpM cTaThu 178 YK P®. BMmecte ¢ TeM, 1yMaeTcs, npeijaaracMolie
M3MEHEHUS TPeOYIOT HEKOTOPOU JO0pabOTKU B BOMPOCE ONpeeSieHUs J0X0a, U3BJe-
KaeMOTO B pe3yJIbTaTe 3aKJII0UEHUSI KapTeJIbHOTO corjameHus. B vactHocTH, npena-
raeTcs UCIOJb30BaTh MOAXO/I, IPECTaBICHHBIN B TTO0KeHUIX cTaThu 185.3 YK PO,
a IMEHHO MPUHATh BO BHUMAaHUE UJICI0 «M3JIUIITHEro goxoaay. [Ipeacrasisercs, yka-
3aHHAs KOHIICTIIUS Hanbosiee OnpaBaaHHa M0 CPABHEHHIO C TOM, KOTOpasi UMEETCS B

HACTOsIIEe BpeMs B MPOEKTe u3MeHeHu peaakiuu ctatbu 178 YK P® (3akoHOMpOEKT
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