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VYIK 341.1/8

MEXAYHAPOIHO-ITPABOBBIE ACIIEKTBI IIPABA
HA I'PAXKIJAHCTBO

E.C. Kaqununa, C.E. ®omuna

Hayunslii pykoBoaurens B.B. Tepemkosa
KaHAUAAT IOPUIUYECKUX HAYK,
JOIIEHT Kadeapsl MexayHapoaHoro npasa O COY

Cornacuo ct. 15 BceoOmieil nexnapaluy MpaB 4YEIOBEKAa KaXKIbld YEIOBEK
UMEET MPaBO Ha FPAKJAHCTBO, U HUKTO HE MOKET OBITh MPOU3BOJILHO JIMIIEH CBOETO
rpaxaaHcTBa. Ymnpasiienue BepxoBHoro komuccapa OOH no nenam OexeHLEB OT-
MEYaeT, YTO PEIICHUs O JUIICHUH JIFOACH TpaXK1aHCTBA UMEIOT CEPbE3HBIE MOCIEACT-
BUS HE TOJBKO IS CAaMUX JIFOJICH, HO U JJIsS BCEro MEXAyHapOoHOro coodiectna [1].
HecMoTpst Ha TO, YTO «3TO HE B MHTEpECAaX rOCYIapCTB JUIIATh JIOJIEH rpakIaHCTBa
M OCTaBJISATh UX Ha 33JBOpPKax oOmiecTBay [2], B MEXIyHAPOJIHOM IPaBe CIIOKUIACH
PAKTUKA TOCYJaPCTB OTHOCUTENBHO JTUIIEHUS TPaXIaHCTBA.

I'paxxiancTBO ompenenseTcss Kak NpaBoBas CBA3b, B OCHOBE KOTOPOM JIEKHUT
colaiabHasg NPUHAICKHOCTh OMPEAEICHHOTO JIMIA, a TAaKKE HallMuue B3aUMHBIX
npaB U 00SI3aHHOCTEH MEXIy TaKuM JIMIOM U rocyaapctBoM[3]. [IpaBo Ha rpaxnaH-
CTBO IO/Ipa3yMeBaET Mo cOO0 MPaBoO KaXXA0ro YeJIOBeKa Ha MOJTy4YeHHE, N3MEHEHNE
U COXpaHeHUue rpaxaancTal4].

Bomnpockl rpaxaaHcTBa XOTS U OTHOCATCSI K BHYTPEHHEH IOPUCIUKIUUA TOCY-
JapcTBa, OJHAKO MOTYT OBITh OTpaHUYEHbl MOJOKEHUSIMHU MEXKIyHApOJHOTO MpaBa
[5]. Eme B XIX B. topuct-mexaynapogauk ®@. @. MapTeHc yTBepKIall, 4TO «TpakK-
JAHCTBO CTOJIBKO K€ BOIPOC IOCYJIapCTBEHHOT'O, CKOJBKO M MEXIYHApPOJIHOTO Ipa-
Ba»[6]. CoBpeMeHHOE MEKIYHAPOJIHOE NPAaBO B O0JIACTH TPaB YEIOBEKA YCTAHABIIU-
BAaET, YTO MPaBO rOCYJAapPCTB peliaTh 0 TOM, KTO SIBJIIETCA UX I'pakJaHaMu, He abco-
JIOTHO, ¥ TOCYAApCTBa, B YACTHOCTH, JIOJKHBI BBITIOJIHATH CBOM 00s13aTENbCTBA Kaca-
TEJIbHO NMPEAOCTABIEHUS UM yTpaThl rpaxkaaHcTBa [7]. OIHAKO HECMOTpPS HA HaJU-
Yue MEXIYHAPOIAHBIX U PETHOHAIBHBIX JIOTOBOPOB, KOTOPHIE B HACTOSAILEE BPEMS OT-
PAaHUYMBAIOT MPABO FOCYJAPCTBA HA ACHAIIMOHAIM3AIINIO JIUI] U 00SI3bIBAIOT TOCY1ap-
CTBa MPEANPUHUMATH YCUIIHS TIO COKPAIICHUIO Oe3rpakIaHCTBa, MOJIHOTO 3alpeTa Ha
JEHAIMOHAJIN3AIMIO BCE €LIE HET, IOCKOJIbKY rOCYJ1apCTBA HE FOTOBBI OTKA3aThCs OT
STOW YaCTH CBOETO cyBepeHHuTeT[8].

VY rocyaapcTBa €CcTh MEXAYHApOIHO-TIPABOBOE 0053aTEIBCTBO 3aIMIIATh BCEX
JIUL, HAXOALIUXCSl HA UX TEPPUTOPUHU WIIM MONAJAIOIIUX MOA UX opucaukuuo. O-
HakKo B CcT. 15 BceoOuiel aexnapanuy npaB yeloBEKa HE YKa3bIBA€TCS KOHKPETHOE
IPaKJaHCTBO, HA KOTOPOE UMEET MPaBO KaXIbli uesaoBeK. M ocTaeTcs: HepeleHHbIM
BOIIPOC, MPABOMEPHO JIM JIUIIATh KaKoe-T10O0 JUI0 TPa)KIaHCTBA, €CIU BIOCIEACT-
BHUU OHO CTAaHOBUTCSA JIUIIOM 0€3 rpak/1IaHCTBa.

* © Kanuuunnua E.C., ®omuna C.E., 2021
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KonBeniust o cokpaniennu Oe3rpaxaancrsa 1961 r. crporo orpaHuYMBaeT BO3-
MOKHOCTH TOCYJIapCTB MHUIIMUPOBATH yTpaTy TpaxaancTBa. OCHOBHOM MPUHIIUAI MEXK-
JYHApPOJIHOT'O IIPaBa COCTOUT B TOM, YTO HUKTO HE JIOJDKEH JIMILATHCS IPAKIAHCTBA, €C-
JM Takoe JMILIEHHe MpUBOAUT K Oe3rpaxkaancTBy[9]. Onnako Konsenuus 1961 r. npe-
JyCMaTpUBAET MCKIIIOYEHUE M3 3TOr0 MPUHIMIA: €CIIM IPAKAAHCTBO ObLIO MpuoOpere-
HO B pe3yJibTaTe COOOIICHHUS JIOKHBIX cBeaeHui wi oomana[ 10]. Ilpu sTom mrobast yT-
paTa JOJKHA CONPOBOXKIATHCS BCECTOPOHHUMU NPOLEAYPHBIMUA TapAHTUAMU. ITO OT-
paxkeHo B cT. 8 naHHoW KoHBEHIMH, KOTOpas MPEAICHIBAET TOCYAAPCTBY ACMCTBOBAThH
UCKJIIOYUTENIbHO B COOTBETCTBUHU C 3aKOHOM, KOTOPBIN JOJKEH MPEayCcMaTpUBaTh s
COOTBETCTBYIOILIETO JIMIIA MPaBO Ha OECIPHUCTPACTHOE pPa30MpaTeNbCTBO CYIOM WU
JPYTUM HE3aBUCUMbIM OPraHOM IIPH JIUIICHUH TAKOT'O JIUIA TPaXKIaHCTBA.

Hanpumep, B pamkax EBponenckoro coros3a CylmecTBYIOT HEKOTOPBIE OIPaHHU-
YEHHS Ha HAlMOHAJIbHBIE IEMCTBUS, CBSI3aHHBIE C yTpaTtou rpaxaancTa[ll]. B meme
Rottman Cya EC nmocranoBui, yto ajiis rocyaapcrBa-wieHa EC 3akOHHO aHHYJIUPO-
BaTh HaTypaJu3alMi0 U3-3a OOMaHa, JaKe €CJH CIEACTBUEM 3TOrO SBISAETCA TO, YTO
auHo TepseT rpaxaancTBo EC B JIOMONHEHME K TPaKIAHCTBY 3TOr0 IrOCyAapCTBa-
ywieHa. OQHAKO TaKO€ PELICHHE JOJKHO COOTBETCTBOBATH MPUHLUITY COPA3MEPHO-
CTH, KOTOPBIH, Cpeld MpoYero, TpedyeT MpeAOCTaBICHUS €My Pa3yMHOro Mepuoja
BPEMEHM JIsI BOCCTAHOBJICHUS TPAKJAHCTBA €ro roCyAapcTBa-4ieHa IMPOUCXOXKIE-
Husi[12]. B nene Tjebbes Cyn EC mocTaHoBuMII, 4TO peIIeHUE O JUIICHUH MPaXTaHCT-
Ba JIOJDKHO COOTBETCTBOBATH MPUHIIUITY MPOMOPIUOHATBHOCTH, U YTO HALIMOHAIbHBIE
OpraHbl JIOJDKHBI MPOBECTH WHIWBUIYATBHYIO AKCIIEPTU3Y, YTOOBI OMPEIEIUTh, MO-
TyT JU MOCIEICTBUS MOTEpU TpakIaHCTBa rocyaapcrtBa-uieHa EC Hempomnopiuo-
HAJIHHO TIOBJIUSTh HA HOPMAIHHOE PAa3BUTHE CEMbU U TIPO(HECCHOHATFHON KU3HU CO-
oTBeTCTBYIOLIEro juia. Kpome Toro, nomkHo ObITh 00ecniedeHo 3 PpexTuBHOE Cpe-
CTBO IPABOBOM 3aIlIUTHI JIJI1 BOCCTAHOBJICHHSI IPaXKIAHCTBA, €CJIM 3Ta MEpa CUATACT-
cs Hecopa3zMmepHoit [13].

B npakTtuke EBporeiickoro cyaa 1o npaBaM 4eaoBeKa TaKKe OTMEYAETCS, YTO
pELIeHHs M0 BOMPOCaM TI'Pa’KJAaHCTBA JIOJKHBI ObITh ONMpPaBAaHHBI HACYIIHON COIU-
aIbHOW HEOOXOJUMOCTBHIO M OTBEUYATh MPABOMEPHOM II€JIM, MOCKOJIbKY OHU MOTYT
HapyLIUTh IPaBO HA YBaKEHHWE YACTHOM M CEMEWHOM *U3HM, oxpaHsemoe cT. 8 EB-
pONENCKON KOHBEHIIUH 1O MpaBam uesoBekal 14]. To e camoe OTHOCUTCA U K aHHY-
JUPOBAHUIO YK€ TOJYUYEHHOTO TPaKJIaHCTBA, MPUYEM TECT TPeOYyeT OIEHKH TOro,
OBLJIO JIU aHHYJUPOBAHUE MPOU3BOJIBHBIM M KaKOBBI ObUTH TOCIIEJCTBUS aHHYJIUPO-
BaHus 17151 3asButens [ 15]. Takum o6pa3om, IHIIeHne rpakIaHCTBa camo 1o cede He
npuBOAUT K HapymeHuto cT. 8 EKIIY, ogHako BO31€MCTBUE OTKAa3a HA COUUAIBHYIO
UJIEHTUYHOCTb JIMIIA, €70 YACTHYIO U CEMEMHYIO )KU3Hb MOXKET MPUBECTU K TOMY, UTO
OH MOANAACT 1Moj cepy ASHCTBUSA CT. 8.

B mexnyHapoIHOM IpaBe NMpaBO Ha IPakJIaHCTBO HE SBISETCSA a0CONIOTHBIM U
IpU HAJIUYUHU JTOCTATOYHBIX OCHOBAHHWH TOCYJAapCTBO MOXET JIMIIATH TO WJIM HHOE
JMIO TPAKJIAHCTBA, JaXXe €CJIM BIIOCIEACTBUM TAKOE JIMLO CTAaHET JULOM 0e3 rpax-
nanctBa. OgHaKo AJ TOTO, YTOOBI HE JOMYCTUTh HAPYILIEHUs JAHHOTO IpaBa Kaxia0e
rocyJapcTBO JOHKHO COOJIOATh TapaHTHH, 3aKPETUICHHbIE B MEXKIYyHAPOAHBIX aK-
Tax O IpaBax 4eJOBEKa.
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