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RES JUDICATA: STATE COURTS AND INTERNATIONAL COMMERCIAL ARBITRATION TRIBUNALS
(INTERRELATION BETWEEN THE STATE AND ARBITRAL JURISDICTIONS)*

© Bakhin S.**

Summary: This Article discuss  the status of international commercial arbitration tribunals and undertakes an attempt to identify the legal nature of them and the awards rendered by them. An issue relating to the scope and limits of state regulation of the arbitration tribunal activities is considered. An arbitration delocalization concept is examined and its inconsistency is proved. A question is raised, whether an arbitral award is a part of the national legal systems. It is substantiated that removal of an arbitral award beyond the limits of national legal systems will result inevitably in fragmentation of legal regulation, undermines the stability of civil turnover and the predictability of legal  reglamentation.
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Legal Nature of Arbitration

An issue relating to the res judicata effect of awards rendered by international commercial arbitration tribunals (hereinafter referred to as ICA) on the State courts and vice versa is inextricably connected with another, much fundamental issue concerning the legal nature of ICA and awards rendered thereby. It seems that failing to answer the question, how the arbitral jurisdiction interrelates with the State judicial system, failing to understand the nature of an arbitral award and its difference from decisions of the State courts, hardly one can answer intelligibly to the question about admissibility of establishing their mutual res judicata effect. 
Meanwhile, an issue relating to the legal nature of  ICA and the status of their awards rendered has been the subject of heated debate for many decades. ______________
* Continued. See the beginning in: The Journal of International Private Law. 2015. N 2(88). P. 3-27.
**Bakhin Sergey Vladimirovich, Doctor of Legal Science, Chair of the Department of International Law at the St. Petersburg State University.

When identifying the legal nature of arbitration, different professionals have made its various attributes the cornerstone. For some of them, the contractual (conciliatory) nature of arbitration is prevailing, some others have insisted on its procedural substance and, finally, the others have attempted to consolidate these attributes and stated a combined contractual and procedural nature of ICA. In order to escape those in soluble contradictions in identifying the status of ICA, it has been spoken about frequently as a special kind of thing, a phenomenon of sui generis. Some professionals just express their doubts that the theories explaining the legal nature of arbitration have any value.[footnoteRef:1] However, this can be hardly agreed with, for an answer to the question about the substance of ICA predetermines a solution to the whole range of problems relating thereto, both theoretical as well as quite practical ones. [1:  Карабельников Б.Р. Признание и приведение в исполнение иностранных арбитражных решений: Научно-практический комментарий к Нью-Йоркской конвенции 1958 г. М., 2001. С. 62 [Karabelnikov B.R. Recognition and Enforcement of Foreign Arbitral Awards: Scientific Practical Commentary to the New York Convention 1958. M., 2001. P. 62].] 

In the opinion of E. Gaillard, a French well-known researcher, significant differences in the approaches of professionals towards the legal nature of international commercial arbitration and its place in the modern world is predetermined by the existence of differing standpoints towards the status of arbitration.[footnoteRef:2] First of all, this is about an issue of the relative positions of national jurisdictional authorities and ICA and, secondly, an issue of the interrelation between ICA and national legal systems. [2:  Gaillard E. Legal Theory of International Arbitration. Leiden; Boston, 2010.] 

Under the Russian doctrine of international private law, the professionals stands mostly to a concept of combined legal nature of arbitration, where it combines the substantive and procedural legal components. At the same time, it is emphasized commonly that neither a contractual nor procedural theory is capable of identifying the legal essence of arbitral proceedings.[footnoteRef:3] For the first time, a concept of combined legal nature was set forth by G. Saisser-Hall, the Swiss professor, at 44th session of the International Law Institute in 1952.[footnoteRef:4] Later, this idea has gained widespread appreciation, for it shows a dual nature of arbitration combining both the private and jurisdictional aspects. [3: Лебедев С.Н. Международный торговый арбитраж. М., 1965. С. 22-34; ЛунцЛ.А., Марышева Н.И. Курс международного частного права: в 3-х т. Т. 3. Международный гражданский процесс. М., 1976. С. 217-219; Минаков А.И. Арбитражное соглашение и практика рассмотрения внешнеэкономических споров. М., 1985. С. 77-85; Хлестова И.О. Арбитраж во внешнеэкономических отношениях стран – членов СЭВ. М., 1980. С. 7-17 [Lebedev S.N. International Commercial Arbitration. M., 1965. P. 22-34; Lunts L.A., Marysheva N.I. A Course of International Private Law: in 3 volumes. V. 3. International Civil Procedure. M., 1976. P. 217-219; Minakov A.I. Arbitration Agreement and Practices of Consideration of Foreign Economic Disputes. M., 1985. Р.77-85; Khlestova I.O. Arbitration in Foreign Economic Relations of the CMEA Member Countries. M., 1980. Р. 7-17].]  [4: Annuare de l’Institut de droit International. Bale, 1952. V. 44. T. 1. P. 469.] 

It is much difficult to resolve the question about the extent that ICA relates to the national law of a state (or states), i.e. whether ICA is a component of any national legal system or is treated separately from any of them. Opposite opinions are expressed on the matter. For some persons, ICA is a phenomenon incorporated totally in to a system of national law, for others ICA is not relating to any of national legal orders at all.
Broad support among experts got a point of view known English specialist of  the German origin F. A. Mann, according to which the arbitral proceedings and the awards based on the legal order of the seat of the arbitration.[footnoteRef:5] Professor O.Yu. Skvortsov believes that the  arbitration is a part of the jurisdictional system of a state (for instance, Russia), and its acts are legal facts, which offer, unless duly disproved, the attributes of reliability, a binding effect on certain persons, and create legal consequences, including an obligation of the relevant state authorities to consider the consequences originated by the acts.[footnoteRef:6]   [5: Mann F.-A. Lex Facit Arbitrum // International Arbitration. Liber Amicorum for Martin Domke.The Hague, 1967. P. 157.]  [6: Скворцов О.Ю. Рассмотрение третейскими судами споров о правах на недвижимость: правовая политика и юридическая практика // Вестник Высшего арбитражного суда Российской Федерации. 2007. № 1. С. 43-58 [Skvortsov O.Yu. Consideration by Private Arbitration Courts of Disputes Concerning Rights to Real Estate: Legal Policies and Judicial Practices // The Bulleting of the Supreme Arbitration Court of the Russian Federation. 2007. N 1. Р. 43-58].] 

Still further in her reasoning goes I. V. Getman-Pavlova, extending it to international arbitration. She believes that «ICA is of an arbitral nature and established under the national law. Its activities are those of a national law enforcement authority based on the provisions of national law».[footnoteRef:7] Indeed, an assertion that ICA is a national law enforcement authority presents an extreme viewpoint. It’s true that at the  end of  broad range of opinions that confronts with an exactly opposite concept of ICA delocalization, according to which «the creation of international commercial arbitration and its competence to settle a dispute is not relating directly to a particular national system».[footnoteRef:8] [7: Гетьман-Павлова И.В. Международное частное право: Учебник. М., 2011. С. 581 [Getman-Pavlova I.V. International Private Law: Textbook. M., 2011. P. 581].]  [8: Асосков А.В. Коллизионное регулирование договорных обязательств. М., 2012. С. 482 [Asoskov A.V. Conflict Law Regulation of Contractual Obligations. M., 2012. P. 482].] 

According to this theory, arbitration is a cosmopolitan institution, the international nature of which is not consistent with attempts to secure it within the framework of a legal order of a particular state (or even multiple States). ICA should be recognized as totally autonomous from any system of domestic law whatsoever as it is a non-state vehicle to settle the disputes, which are based on an autonomous will of the parties of commercial turnover.
In accordance with those differences in viewpoints on the ICA institution, three basic concepts concerning the relation of  ICA with the systems of national law have established under the doctrine:
a) mono-locale (territorial) concept, according to which the ICA should be considered as part of one legal system (such is most often recognized legal system of the lex loci arbitri)
b) multi-local one, according to which the ICA relates to several national legal orders, which are most often treated as those where an arbitral award is enforced;
c) autonomous (transnational) one, according to which the  ICA is considered to have no relation to any of the national legal systems, though subordinated to a special «arbitral legal order» that is autonomous and not directly depends on the national systems of law.[footnoteRef:9] [9: Gaillard E. Op. сit. P. 15-66.] 

Quite obviously that  a concept of absolute ICA autonomy from the domestic law or, as it is designated more often, arbitration «delocalization» indicates rather a desirable state of affairs than the actual one. At least that ideal model is not matching the legal regulation existing now both at the national as well as international levels.
A machinery of arbitral proceedings can be actually operated only based on an agreement between the parties and, in this sense, ICA is close to the other private law institutions. However, if in this place to make a point, it is clear that the true essence of the ICA remains identified only by half. The thing is that the parties’ agreement as such concerning reference of a dispute not to the authorities established specially by the state for this purpose, but to a third party elected by the parties, is based on the fact that the national law generally admits this in principle.
We should agree with O. Yu. Skvortsov, which specifies: «we should not forget that the state has not abandoned them completely out of their control, the scope of arbitration».[footnoteRef:10] As regards  the ICA, then not only national regulation operates here, but also the international law provisions agreed  by the states. [10: Скворцов О.Ю. Третейское разбирательство предпринимательских споров в России: проблемы, тенденции, перспективы. М., 2005. С. 102. [Skvortsov O.Yu. Arbitration of Commercial Disputes in Russia: Problems, Trends, Perspectives. M., 2005. P.102].] 

The legal basis for arbitration of disputes is, on the one hand, the will of the disputing parties, embodied in the arbitration agreement, and on the other, is a national law allowing arbitration of disputes. In view of the fact that the both components, i.e. the parties’ agreement and the law admitting arbitration are equally necessary for arbitration proceedings, one should come to a conclusion that ICA has a conciliatory and permissive nature by its origin.
The law legalizing the arbitral procedure performs also another function at the same time, operating as a kind of «procedural code» for the ICA. This law regulates: first, the procedure of entry into and the validity terms of an arbitration agreement; second, the procedure of establishing, activities, and competence of the ICA; third, the procedure of holding arbitral proceedings and rendering an award; fourth, the procedure of and grounds for challenging an ICA award; fifth, the procedure of recognition and enforcement of an ICA award.
The special law on ICA[footnoteRef:11] as well as other acts of national law resolves a number of other issues relating to the ICA activities. First of all, this is an issue of the ICA competence that is regulated most often through establishment of the exclusive competence of state courts. Besides, national law establishes a number of provisions relating to coordination of the activities by the state courts and the ICA as well as the powers of state courts to assist and control the ICA activities. [11:  Some states are missing special law concerning ICA, but there is a single law governing both the activities of «domestic» arbitration tribunals as well as arbitration courts considering disputes including a so-called «foreign component». There are professionals insisting that such delimitation should be eliminated at all, and common regulations should be established for the both types of arbitration court.] 

In this regard, national law should, for instance, provide for an obligation of the state court, in case a dispute was referred thereto, to terminate the proceedings and refer the parties to arbitration, if the court has found out that there is an effective arbitration agreement between them. Also, the law should regulate the procedure of taking injunctive reliefs to secure the claims or proprietary interests. At last, national law governs the procedure of challenging, recognition and enforcement of the arbitral awards.
The national law concerning the ICA of most states is based on the above fundamental principles. Those fundamental principles have been also fixed under the UNCITRAL Model Law and national regulatory instruments adopted pursuant thereto. 
In these circumstances, to assert delocalization (i.e., independence) arbitration court from national legal systems means nothing more than to cast doubt on the whole system acts regulating the activities of the ICA. In fact, reasoning about delocalization, usually accompanied by the reservation that it is impossible in the current conditions regulate the activities of the ICA.
It’s a different matter that a question, the law of which state applies specifically to the activities of a particular arbitration panel, calls for special consideration. As regards  institutional arbitration, in most cases, it is presumed governing the operation of the law of the location of the arbitration institute. However, a difficult situation can occur, if the parties have elected to relocate sessions of the arbitration panel to the territory of another state. In this case, one must suppose that their activities will be still within the operation scope of the law that regulated the establishment of an arbitration panel. Another decision would contradict the logic and common sense because, having commenced operations pursuant to one law, the arbitration panel would be compelled to fall under the operation of another law. In this case, irreconcilable conflicts would be unavoidable.
In the case of ad hoc arbitration governing law shall be the law of the place of arbitration. 
More complex is the situation with virtual arbitration, of which it is impossible to determine of the place of arbitration. Nevertheless, it is inconceivable without an agreement between the parties concerning the law to govern the proceedings online. It seems that, in case of virtual arbitration, the parties themselves should elect the governing law, and if they fail to do so, the proceedings as such could be placed in doubt.
A need for existence of the law governing an arbitration procedure appears not only from the provisions of national law; this is also a basis of the relevant international agreements. For instance, paragraph 1 «d» of  Article V  of the Convention on the Recognition and Enforcement of Foreign Arbitral Awards dated June 10, 1958 (hereinafter referred to as the New York Convention 1958), prescribes that recognition and enforcement of an arbitral award may be rejected, if «the arbitration panel or arbitration proceedings were not in compliance with the agreement between the parties or, failing which, were not in compliance with the law of the country where the arbitration took place» (italics added − S.B.). References to the national law of the country where an award was rendered or the country where the arbitration took place are also provided in paragraph 1 «а» and «е» of Article V of the New York Convention 1958.
The European Convention on International Commercial Arbitration dated April 21, 1961(hereinafter referred to as the European Convention 1961), contains references to national law as well. Article VI paragraph 2 of the European Convention 1961 specifies that all the matters (except for validity of the arbitration agreement and capacity of the parties) shall be subject to «the law that the parties subordinated the arbitration agreement to» (paragraph «а») or «the law of the country, where an award should be rendered (paragraph «b») or «the law applicable by virtue of a conflict law rule of the state court where the case has been instituted» (paragraph «с»). Article IX of the European Convention 1961 contains a reference to «the State, where or under which law» an arbitral awards was rendered, etc.
Therefore, a concept of arbitration delocalization is in plain contradiction with the national and international law provisions governing the procedure thereof.

Arbitral Awards and National Legal Systems

However, everything stated above concerns the procedural issues only, i.e. the procedure of  conclusion of the arbitration agreement, establishment of an arbitration panel, the procedure of dispute escalation and rendering of an award, a possibility of challenging, and the terms of enforcement of the same. That is so-called «procedural» arbitration delocalization.[footnoteRef:12] Everything is resolved quite easily there as the parties and arbitration tribunal are free to elect the arbitration procedure insofar as it is not regulated by the governing law.  [12: Ануров В.Н. Юридическая природа международного коммерческого арбитража. Вопросы теории и практики. М., 2000. С. 84 [AnurovV.N. Legal Nature of International Commercial Arbitration.Theory and Practice Issues. M., 2000. P. 84].] 

Question about the connectivity of the arbitration by the substantive law and the decisions of the state courts, i.e. the question about the possibility of «substantive» delocalization of the ICA, is a more complicated.[footnoteRef:13] In this respect, there are two opposite approaches. Some professionals indicate, referring to the procedural law (Article 16 of the RF Arbitration Procedure Code, Article 13 of the RF Code of Civil Procedure), that the decisions of state courts are binding upon arbitral proceedings, i.e. both upon domestic arbitration tribunals as well as the ICAs carrying out their activities within the jurisdiction of the relevant country; in this case, the Russian Federation.  [13: Ibid.] 

Article 16 of the RF APC specifies actually that the effective arbitration acts are binding upon «the state power authorities, local  authorities, other bodies, organizations, officers, and individuals, and shall be enforced throughout all territory of the Russian Federation». 
In more categorical terms, this provision is expressed in Article 13 of the Civil Procedure Code, which stipulates that an effective judicial orders «are obligatory for all without exception state bodies, bodies of local self-government, public associations, officials, citizens, organizations and are subject to strict execution in all territory of the Russian Federation» (italics added ― S.B.). An indication «on all without exception» seems to allow no exception, for these must be reserved specially in this case. 
Meanwhile, as some professionals believe, in particular, Professor T.E. Abova, the sited indications do not extend to the settlement of disputes by arbitration as an arbitration panel is not an authority or organization, but an institution established by the parties to settle a dispute between them.[footnoteRef:14] It is true that, in this case, we face a paradox, because a decision by court is binding upon physical and legal entities, and not binding on an institution established by the same entities. [14: Абова Т.Е. Ещё раз о Третейском суде // Третейский суд. 2013. № 3. С. 147-156 [AbovaT.E. Once Again about Court of Private Arbitration // Court of Private Arbitration. 2013. N 3. P. 147-156].] 

Under such an approach, it turns out that an arbitral award exists beyond time and space, and most important, beyond any legal systems and legal framework created thereby, i.e. as a private act only. It is permissible to stumble at that. One must suppose that an arbitral award is not a private view of the arbitrators on a provision of law and its applicability to a private case, but a full-featured act of law enforcement. The applicable provision does not exist independently, but is incorporated in an integrated set of interrelations that is referred to as a legal system. Therefore, we think a much prudent standpoint in this respect is that any law enforcement act should be treated as an «integral component part of the legal order, within which framework it was executed».[footnoteRef:15] This applies also to an arbitral award to the full extent. [15: Курочкин С.А. Государственные суды в третейском разбирательстве и международном коммерческом арбитраже. М., 2008. С. 118 [Kurochkin S.A. Participation of State Courts in Arbitral Procedure and International Commercial Arbitration. Moscow, 2008. P. 118].] 

Otherwise, it is quite difficult to find any explanation to the fact that an arbitral award, when it is challenged and enforced, may be verified for compliance with the public order that, without any doubt, provides the essence of a legal system. 
It is a different matter that, for the purposes of an ICA award, it is difficult to determine, in which particular legal system (to be precise, legal systems) it is or can be incorporated. Some professionals believe that «any arbitration decision (arbitral award) will be „external” in respect of  for in a sense that it will be always rendered by a private body that is not incorporated in a jurisdictional system for».[footnoteRef:16] [16: Крохалев С.В. Категория публичного порядка в международном гражданском процессе. СПб., 2006. С. 352 [Krokhalev S.V. A Public Policy Category in International Civil Process. SPb., 2006. P. 352].] 

It seems to us that such an interpretation regarding the status of arbitral award is not quite correct, especially in view of the fact that any arbitration decision (arbitral award) is proposed to be treated as «external». For the purposes of arbitral awards (those of domestic arbitration tribunals), such an approach is quite doubtful. However, this can be put into question in respect of the ICA as well. The fact is that Article 1 of the New York Convention 1958 provides that the Convention applies, among other things, to arbitral awards «that are not treated as domestic awards in the state where recognition and enforcement of the same is requested». Consequently, in terms of the New York Convention 1958, a part of arbitral awards should be treated as «domestic» ones from the standpoint of a state legal system.
If an award has been rendered by a foreign arbitration tribunal, it is recognized and enforced, that means, without doubt, its incorporation into the relevant legal system. In essence, however, that is a dual-purpose act. The existing system of recognition and enforcement of arbitral awards (issue of writs of execution for enforcement of arbitral awards) not only warrants execution of the award by the unsuccessful party, but also inadmissibility of attempts to institute any repeated litigation between the same parties on the same grounds and, consequently, blocks an opportunity to raise the same issues in the course of new proceedings, which have been already settled under the award rendered by the arbitration tribunal. 
When analyzing an institution of recognition, Professor L.P. Anufriyeva comments in a sense that, recognizing a foreign judgment of courts or an arbitral award, the state expresses thereby its consent with the fact that this instrument is capable of originating legal consequences within the limits of its jurisdiction.[footnoteRef:17]And this, in turn, means nothing else but incorporation of the judgment or award into the legal system of the relevant state. [17: Ануфриева Л.П. Международное частное право: В 3-х т. Т.3. Трансграничные банкротства. Международный коммерческий арбитраж. Международный гражданский процесс. М., 2001. С. 380 [Anufriyeva L.P. International Private Law: In 3 volumes. V.3. Transboundary bankruptcies. International Commercial Arbitration. International Civil Procedure. M., 2001. P. 380].] 


Arbitration Delocalization Concept and Consequences of its Realization

The two abovementioned opposite approaches to the interrelation between the ICAs and their awards and the national law systems do not provide an opportunity to find some compromise decision. At this point,  we return inevitably to a concept of arbitration delocalization, though not in procedural terms (i.e. the arbitration procedure) now, but in terms of arbitration relations with the legal system operating in the state (including not only law, but also law enforcement). Invalidity of the arbitration delocalization theory can be only proved by contradiction, i.e. having taken an idea of absolute arbitration autonomy (in this case, from the law enforcement system) as gospel.
In this case, we must come to a conclusion that arbitration (arbitration court) is not restricted by the interpretation given earlier to the national and international law provisions under the judgments of state courts. As a result, the point should be establishment of two law enforcement systems, one within the system of state courts, and another within the dispute arbitration. Need we say that, failing coordination, those two law enforcement systems may differ quite significantly in the interpretation of the same law provisions?  In is an under statement to say that this will cause fragmentation of the most important legal treatments; in fact, this will mean the concurrent existence of two mismatching legal systems. 
We dare say that the concurrent existence is hardly possible without competition and conflicts. In this case, it is difficult to speak about predictability of law enforcement practices and legal treatments. In this case, a bona fide party to civil transactions will not be able to decide, which procedure of performance of its obligations is in compliance with the law enforcement practices. Moreover, a different interpretation of the same provisions provide the disputing parties with a unique opportunity to obtain a decision sought, having applied under the prevailing law enforcement practices, to the state justice system or arbitration proceedings, respectively.
When consenting with the arbitration delocalization concept, we will have to acknowledge that the facts and circumstances found under a judgment of state courts (or arbitration tribunals, respectively) may be revised and evaluated in a different way upon referral to a competing jurisdiction. At the same time, there is no doubt that the res judicata doctrine will become a fiction. In this case, it makes no sense to discuss the mutual judicata effect of court judgments and arbitral awards. From our viewpoint, the stability of civil transaction and the predictability of legal regulation will be placed in doubt heavily.
There is one more aspect of the problem discussed. Adjudication within the arbitration jurisdiction is designated as an alternative method to settle disputes. At the same time it is intended to be an alternative (i.e. replacement) of judicial proceedings. Meanwhile, arbitration can be hardly treated as an alternative, i.e. full replacement, including its effects, if the facts and circumstances found under an arbitral award can be revised or evaluated otherwise by a state court. It means that an arbitral award fails to provide the same protection that is warranted by a judgment of courts and, consequently, cannot be rightfully designated as an alternative.
Thus, arbitration delocalization, if this idea is followed to its logical end, poses unavoidably a number of irrepressible conflicts. This inevitably forces us to put this concept into question. However, the contrary standpoint is also inadmissible, which results in the prevailing role of the state in settlement of disputes by arbitration. In fact, the arbitration institution that originated in ancient times is aimed at simplification and de-formalization of the dispute adjudication. Reference to an arbitrator for settlement of disputes may only exist as a private law institution in a sense that its involvement is possible as initiated by the disputing parties. An attempt to make it conditional on the state justice system, regulate strictly in every respect, deprive of autonomy and independence will mean, in essence, termination of the arbitration jurisdiction as such.
However, this issue needs to be seen also from another viewpoint, for settlement of a dispute between the two entities features quite obvious public consequences as well. During ancient times, when arbitration courts had just emerged, these were a tool of the merchants’ corporation. Failure to comply with an award or an arbitration (or arbitration) deprived generally the relevant party of a chance to take part in activities of the trade guild (or the merchants' corporation) and gain the related privileges. The transition from estate to the capitalist system of management has destroyed this relationship. Inevitably arose the state system of guaranteeing the fulfillment of the award.
Later on, as the settlement of disputes by arbitration has been used on a broader basis, then the states have had to face increasingly the conflicts accompanying its operation. The arbitration procedure has been complemented gradually with various legal provisions, e.g. concerning the competence of arbitration tribunals, the validity of an arbitration agreement, a possibility of challenging the award rendered, etc. All those issues have been mentioned above when discussing the problem of arbitral adjudication regulation.
The arbitration procedure regulation existing now has established around the middle of the previous century. However, can we say that it is optimal and resolves all the issues relating to settlement of disputes by arbitration? We think the answer is apparent. The confronting conceptions of paternalism towards arbitration on the part of national law systems, on the one hand, and to the ICA delocalization, on the other hand, have indicated that the legal treatment of settlement of disputes by arbitration is of a so general and uncertain nature that permits to interpret it from the quite opposite standpoints.
One must suppose that the world economy globalization process implies not only development of a unified legal framework for the purpose of establishing the common and uniform regulations of civil transactions, but also a free movement of court judgments and arbitral awards. The latter, however, is impossible without their mutual coherence, including that on the matter of mutual pre judicata effects.
It is obvious that giving the decision of this question at the mercy of the court or arbitration, we may get a full range of opinions. The question of the prejudicial nature must receive a unanimous resolution in the national and international law, in order to have solid legal ground.
 (to be continued)


