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Beseoenue: copazmeprocmo sensiemces 00vbekmom uzyuenus paziudHbix 001acmen 3HaHUs.
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Memooonocul 1 ysuoensv Hogvle 2panu copazmeprnocmu. Memoowt: 8 pabome 8vidsucaemcs ap-
2YMeHm, 4mo UCKTIIOYUMENbHO 002MAMUYEeCKUl Memoo 8 I0pUOULeCKUX UCCIe008aHUAX He CNo-
coben paspeuams KOMIAEKCHbIE COYUATbHBIE RPOONEMbL, BKIIOUAS CTIONCHEUUULI BONPOC CO2NA-
Cco8anust NYOIUUHBIX U YACMHBIX UHMepecos. B pabome mescoucyuniunapuulii Memoo uUcnoib-
3yemcst 015 6oaee 21yb0K020 AHAIU3A KOHCHMUMYYUOHHO20 npuHyuna copasmeprocmu. Lleau
U 3a0auu. MeXCOUCYUNTUHAPHBIL AHATU3 COPA3ZMEPHOCIU UMeem He MONbKO MeopemuyecKue
yenu, HO U NpuKkiIaoHvie 3adaqu. Ilosmomy npeonpumsama NONLIMKA Y6A3AMb MEeHCOUCYUNIU-
HAPHBIU N00X00 C NPAKMUKOU KOHCIMUMYYUOHHO20 Npagocyoust. B coomeemcmeuu ¢ maxou ye-
2bI0 8 pabome peuiaemcs mpu 0CHO8HuIX 3a0ayu. Tlepgsas yacmv pabomvl Hanpasniena Ha GbisiG-
JleHue CYWHOCMHBIX XAPAKMEPUCTIUK KOHCIMUMYYUOHHO20 NPUHYUNA copasmeprocmu. s
Moo asmop odpawaemcs K Guiocogpuu, 102uxe, ncuxonozuu u dsmuxe. Bo emopoii vacmu pa-
Oombl udesi COpa3MEPHOCIU AHATUSUPYEMCSL C UCNOTb308AHUEM HAPAbOMOK si3biko3Hanus. Eeo
0oCmuUdICeHUsT UMEIOM NPUKIAOHOE 3HAYeHUe NpU MOIKOBAHUU COPAIMEPHOCHU 8 Oelax O 3d-
wume KOHCMUMYYUOHHBIX NPA8. B mpemveil uacmu copasmepHocms paccmampueaemcs 8 3K0-
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Introduction: proportionality is an object of study in various fields of knowledge, with
each discipline only focusing on particular aspects of this phenomenon. General scientific and
legal aspects of proportionality are not to be mixed up. However, the interdisciplinary approach
allows going beyond a strictly formal (legal) approach and seeing new dimensions of propor-
tionality. Methods: the author argues that the application of an exclusively dogmatic approach
in legal research is not capable of solving the complex issues of society, including the most dif-
ficult problem of balancing public and private interests. Therefore, in this paper, interdiscipli-
nary methodology is used to provide a deeper analysis of the constitutional principle of propor-
tionality. Purpose: interdisciplinary analysis of proportionality is geared not only to theoretical
goals but also to applied tasks. In this regard, an attempt was made to link the interdisciplinari-
ty approach with the judicial practice of the Constitutional Court of the Russian Federation.
In accordance with this goal, the study is to solve three main tasks. The first part of the paper
aims to identify the essential characteristics of the constitutional principle of proportionality;
the author refers to philosophy, logic, psychology and ethics. In the second part, the idea of
proportionality is analyzed through the prism of linguistics. Linguistic aspects are important
when interpreting proportionality in its judicial sense in cases on the protection of constitution-
al rights. The third part analyzes proportionality in such fields as economics, sociology and po-
litical science from the perspective of finding a possible balance between constitutional rights of
individuals and public interests. Results: the author justifies that only interconnection of vari-
ous aspects of the interdisciplinary approach is meaningful in the analysis of proportionality.
Each of the aspects cannot be applied separately. Conclusions: in constitutional adjudication, a
combination of various interdisciplinary approaches is necessary depending on the circums-
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Introduction: proportionality is an object of study in various fields of knowledge, with
each discipline only focusing on particular aspects of this phenomenon. General scientific and
legal aspects of proportionality are not to be mixed up. However, the interdisciplinary approach
allows going beyond a strictly formal (legal) approach and seeing new dimensions of propor-
tionality. Methods: the author argues that the application of an exclusively dogmatic approach
in legal research is not capable of solving the complex issues of society, including the most dif-
ficult problem of balancing public and private interests. Therefore, in this paper, interdiscipli-
nary methodology is used to provide a deeper analysis of the constitutional principle of propor-
tionality. Purpose: interdisciplinary analysis of proportionality is geared not only to theoretical
goals but also to applied tasks. In this regard, an attempt was made to link the interdisciplinari-
ty approach with the judicial practice of the Constitutional Court of the Russian Federation.
In accordance with this goal, the study is to solve three main tasks. The first part of the paper
aims to identify the essential characteristics of the constitutional principle of proportionality;
the author refers to philosophy, logic, psychology and ethics. In the second part, the idea of
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when interpreting proportionality in its judicial sense in cases on the protection of constitution-
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litical science from the perspective of finding a possible balance between constitutional rights of
individuals and public interests. Results: the author justifies that only interconnection of vari-
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combination of various interdisciplinary approaches is necessary depending on the circums-
tances of the case. Such a conclusion should not deny the value of legal dogmatics in applica-
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Mmena. Henvzs cmewueams obwenayunvle u opuoudeckue acnekmol copasmeprocmu. OOnaxo
MENCOUCYUNTUHAPHBITL NOOX00 NO360NSEM SbIUMU 34 PAMKU CY2yO0 GOpMAIbHO -I0PUOULECKOU
Memodonocuu u yeudems Hogvle cpanu copasmeprocmu. Memoowl: 6 pabome gvlogueaemcs ap-
SYMEHM, Ymo UCKIIOYUMENbHO 002MAMUYECKUNi MeMoo 8 I0pUOUYecKUx Uccie008anusx He cno-
coben paspeuams KOMIAEKCHbIE COYUATbHbBLE NPOOTIeMbl, GKIIOUAsL CLONCHEUWUL 60NPOC CO2A-
COBaNUSL NYOTUUHBIX U YACMHBIX UHMEPecos. B pabome MedcoucyuniuHapHulii Memoo UCnolb-
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I'ocniosicTByIOIIIMIT B OTE€UECTBEHHOM ITpaBOBE-
JEHUW TIO3UTHUBHU3M TPEMSITCTBYET Y4ETy BHEIOPH-
IrueckuX (akTopoB B KOHCTHTYIIMOHaIM3Me. B
3TOM CMBICJIE OH MPOTHBOCTOUT MEXAWCIUIIIHHAD-
HOMY TIOAXOAY B IOPUCIPYACHIMA U €r0 OTIENb-
HBIM Pa3HOBUAHOCTSM (SKOHOMHYECKMH aHaJN3
MpaBa, KPUTHYECKHE FOPUIMYECKHIE HCCIEIOBAHUS,
COIIMOJIOTHYeCKasd IopucHpyneHuus u ap.). B mo-
ClIeZIHEee BpEMS TaKOM MOAXOJ IMOJTy4daeT MOJIepK-
KY Cpely pOCCHUICKHX KOHCTUTYIHOHANMMCTOB [31].

Copa3MmepHOCTh B Hanbosiee 0OOIIEM CMBICIE
MPEACTABIIACT COOOM MPHUHIIMI, KOTOPBIH TpeOyeT
COTJIacoBaHUS KOH(UIMKTYIOIIUX MEXKIy COO0O0H
KOHCTUTYIIMOHHBIX IIPaB YaCTHBIX JIHUII M IPOTHBO-
CTOAINX WM IyOJWYHBIX IIeHHOCTeH. B coBpe-
MEHHOW JIOKTPHHE M CyJcOHOH MpaKTHKE OOBIYHO
BBIZIETACTCS 3—4 dJeMEHTa ITaHHOTO IPHHITUIIA,
B TOM YHCIIe TpeOOBAaHMS JIETUTUMHOW €N, MIPH-
TOJIHOCTH, HEOOXOIMMOCTH U 0OajaHca MHTEPECOB
[68]. IIpu 3TOM aOCTPAKTHOCTh TEKCTa JIOOOTO
OCHOBHOro 3aKoHa HE TMO3BOJISIET TOJAraThCs HC-
KIIOYUTENbHO Ha  (OpPMaJbHO-JOrMaTHICCKHHA
MOIXOJ] B aHAJIM3€ MPUHIUIA copasmepHocTu. He-
H30eKHOE YCMOTPEHNE KOHCTUTYIIMOHHBIX CYIICH,
0COOEHHO Ha CTaJuM B3BEIIMBAHUS YaCTHBIX U
MyOJIMYHBIX WHTEPECOB, OMpEAeNsieT BHUMAaHUE K
BHEIOPUINYECKIM acIlleKTaM COpPa3MEpHOCTH.

Bocnpusitue nanHoro npuHIOMIA B KOHCTUTY-
nuoHHOM IpaBe Poccnu u npaktuke Koncrurynu-
onHoro Cyna P® saBnsercs spkuM mpUMepoM MH-
rpallid UAed B COBPEMEHHOM TJ00aJbHOM KOH-
cTutynuoHanu3me. [Ipm  3TOM  cpaBHHUTENBHO-
MPaBOBOM aHaNINW3 KOHCTUTYIIMOHHOTO MPHUHIHKIA
COpa3MEepHOCTH HEBO3MOXEH BHE MEXIUCLUILIN-
HapHOro mnoxaxona. B 3Toil cBA3M MOXHO corjia-
cutbes ¢ npodeccopom ['ymMOOmBATCKOTO YHHUBED-
cutera T. bepnuna A. bnankeHarerneM B TOM, YTO
CPaBHUTENIbHOE KOHCTUTYLIHOHHOE MPaBO IO CBO-
el CyTH MMeeT MEXIUCUMIUIMHAPHBIA XapakTep!»
[4, c. 52]. B mporiecce 3auMCTBOBaHMS KOHCTHTY-
LIMOHHOTO TPUHIUIIA COPa3MEPHOCTH HYXHO Y4H-
THIBaTh PsiJi BHEIOPUIMUYECKHX (DAaKTOPOB COBpE-
MEHHOT'0 POCCHICKOro mpaBa (COIHAINCTHIECKYIO
TPaIUINIO, MOTUTUYECKYIO HJICOIOTHI0, OCOOEH-
HOCTH apryMEHTallid, OTHOLIEHHWE B OOIIECTBE K
KOJUICKTUBHBIM HHTepecaM u Jp.). [losTomy 6e3
JOJDKHOTO Y4eTa COLMAIbHOTO KOHTEKCTa HeNb3s
MOHATHh MOJIENb COPa3MEPHOCTH, KOTOpasi CIIOXKHU-
JIUCh B KOHKPETHOM IPaBOMOPSIIKE.

MexaAMCUMIUIMHAPHBIN TOAX0 B aHAJIM3E CO-
pa3MepHOCTH HAaXOAWT NPUMEHEHHE B MPAKTHKE
OTE€YECTBEHHOT0 KOHCTUTYLIMOHHOTO MPaBOCYAHA.
Tax, Koncrurynuonnsiii Cyn P® unHoraa o6ocHo-
BBIBAECT COOCTBEHHBIC BBIBOJBI CCHUIKOM Ha COIH-
aJbHbIE TOCJIEACTBUS 3aKOHOJATENbHOTO OrpaHu-
YeHHUd KOHCTUTYLIIMOHHBIX IIpaB, B TOM YHCIIE Tpa-
Ba Ha CBOOONY W IJMYHYIO HEIPHUKOCHOBEHHOCTH
(moctanosienne or 16 wmioms 2015 r. Ne 23-IT',
Onpenenenne or 15 mas 2002 r. Ne 164-0%); cBo-
6oxap1 coBecTH (ompeneneHue ot 9 ampens 2002 r.
Ne 113-0°); npasa Ha xmnme (IIOCTAHOBICHHE OT
15 uronst 2006 r. Ne 6-I1)*, npasa Ha nexcuonHoe
obecrieuenne (mocTaHoBieHWEe OT 14 saHBaps
2016 r. Ne 1-IT).

Onenka Koucturynuonusiv Cynom PD nHe-
IOPUANYECKUX TMOCIENCTBUH MMEET 3HA4YeHUe s
WCIIOTHEHHUS €r0 PEeUIeHWH B CiIydae BBIABIICHUS
3aKOHO/IATENIFHOr0 npobesia B KOHKPETHOM JIejIe.
Tak, B nocranoBiaenuu ot 13 uronst 1996 r. Ne 14-11
MMOIYEPKUBATIOCH, YTO B pe3yJbTaTe MPU3HAHUS
OCIIApUBAEMOM HOPMBI HEKOHCTUTYLIHOHHOW HeE
WCKJIIOYEHbI «OMpPEIeIEHHBIE OTPUILIATENbHbBIE CO-
nuanbHble nocnencTsus, Koncrutyunonnsiii Cyn
Poccutickoit denepanuu cY4UTacT HEOOXOAMMBIM
WCIIONIB30BaTh MPOLENYPY OTCPOUYKU HCIIOIHEHUS
pEeIleHHs 110 HACTOAIIEMY JIeNy, C TeM YTOOBI 3a-
KOHOJATENb B HAISKALINH CPOK MPHUHSUI MEpHI,
obecrieunBaronye 6ajJaHC MHTEPECOB MPABOCYAUS
¥ mpaB rpaxuan»’. JJaHHbI IPAMEp XOPOIIO je-
MOHCTPUPYET pE€AIU3M CTpaka POCCUHCKON KOH-
CTUTYIIMH B y4Ye€T€ COLMAJIbHBIX MOCIEACTBHI CBO-
WX PEHIeHHH M WX B3aUMOCBS3b C JOCTHKEHHEM
OanaHca WHTEPECOB, a 3HAYHT, COOJIOJICHHEM
MIPUHIINIIA COPAa3MEPHOCTH.

CrnenoBaTenbHO, KOHCTUTYIIMOHHAS FOCTHIIHS
HE HaXOAWUTCS B TIOBUTUBHCTCKOM «BaKyyMe».
KonctutynmonHsie CyapM NPU3HAIOT HapALy C
3aKOHOIOJIOKCHUSAMH HMX IIHUPOKUI BHEIOpHUIUYE-
CKHIl KOHTEKCT COBPEMEHHOro oOIecTBa. Yuer
KoncrurymmonaeiMm Cynom P® comuanbHBIX U
WHBIX HEMpPaBOBBIX (DAKTOPOB MOXKHO YCIOBHO
0003HAYUTh KaK MEKIUCITUIUTMHAPHEIN CII0CO0
TOJIKOBaHUSA KOHCTUTYLIMOHHBIX HOpM. Jlasee cie-
IyeT PacCMOTPETh CUCTEMY MEXKIUCIUILIMHAPHBIX
ACMEeKTOB MPHUHIUIIA COPa3MEPHOCTH.

! Cm.: Cobpanme 3akoHOmaTenbeTBa Poccuiickoii denepariim.
2015. Ne 30, ct. 4660.
2 BecTHuk Koncrurymonnoro Cyna P®. 2003. Ne 1.
* Tam xe. 2002. Ne 6.
Cwm.: Cobpanue 3akoHonaTenberBa Poccuiickoit deneparym.
2006. Ne 26, ct. 2876.
> Tam xe. 2016. Ne 4, cr. 551.
% Tam xe. 1996. Ne 26, ct. 3185.
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Introduction

Positivism prevailing in Russian legal acade-
mia prevents the inclusion of extra-legal factors in
constitutional adjudication. In this sense, it opposes
the interdisciplinary approach in jurisprudence and
its particular varieties such as economic analysis of
law, critical legal studies, sociological jurispru-
dence, etc. Recently, this approach has been re-
ceiving support among Russian scholars [31].

In its most general sense, proportionality is a
principle that requires the coordination of conflict-
ing constitutional rights of individuals and oppos-
ing public values. In modern doctrine and case law,
there are usually distinguished three or four ele-
ments of this principle, including the requirements
of a legitimate aim, suitability, necessity, and bal-
ance of interests [68]). Meanwhile, the textual ab-
stractness of any Basic Law does not allow one to
rely solely on the formal dogmatic approach when
analyzing the principle of proportionality. The in-
evitable discretion of constitutional judges, particu-
larly at the stage of balancing between private and
public interests, determines the necessity to con-
sider the extra-legal aspects of proportionality.

The borrowing of this principle in the consti-
tutional law of Russia and the practice of the Con-
stitutional Court of the Russian Federation perfect-
ly exemplify the migration of ideas in modern
global constitutionalism. It is worth stressing that a
comparative legal analysis of the constitutional
principle of proportionality is only possible within
the interdisciplinary approach. In this connection,
one cannot but agree with the opinion of A. Blan-
kenagel, a professor of the Humboldt University of
Berlin, that comparative constitutional law ‘is in-
terdisciplinary in its nature!” [4, p. 52]. In the
process of borrowing the constitutional principle of
proportionality, it is necessary to take into account
a number of extra-legal factors of modern Russian
law (socialist tradition, political ideology, specifics
of argumentation, attitude to collective interests in
society, etc.). Therefore, without proper considera-
tion of the social context, it is not possible to un-
derstand the proportionality model developed in a
particular legal system.

The application of an interdisciplinary ap-
proach in the analysis of proportionality is present
in the case law of Russian constitutional justice.

The Constitutional Court of the Russian Federation
sometimes substantiates its own conclusions by
referring to the social consequences of legislative
restrictions on constitutional rights, including the
right to personal liberty and security (Judgment of
July 16, 2015 No. 23-P', Decision of May 15, 2002
No. 164-07); freedom of conscience (Decision No.
113-0O of April 9, 2002%); rights to housing (Judg-
ment of June 15, 2006 No. 6-P*), rights to pensions
(Judgment of January 14, 2016 No. 1-P).

The Constitutional Court evaluation of non-
legal consequences is relevant for the execution
of the court’s decisions in the event of a revealed
legislative gap in a particular case. For instance,
in the Judgment of June 13, 1996 No. 14-P, it was
emphasized that as a result of the impugned norm
having been recognized as unconstitutional, cer-
tain negative social consequences are conceiva-
ble, ‘the Constitutional Court of the Russian Fed-
eration considers it necessary to use the procedure
for deferring the execution of decisions in this
case so that the legislator in due time could take
measures to balance the interests of justice and
the rights of citizens’®. This example clearly de-
monstrates the realism of the guardian of the Rus-
sian constitution by taking into account the social
consequences of its decisions and their intercon-
nection with the achievement of a balance of in-
terests, which means compliance with the prin-
ciple of proportionality.

Consequently, constitutional justice is not in a
positivist ‘vacuum’. Along with provisions of sta-
tutes, constitutional judges recognize their wide
extra-legal context in modern society. The consid-
eration of social and other non-legal factors by the
Constitutional Court of the Russian Federation
could be designated as an interdisciplinary way of
constitutional interpretation. Further, a system of
interdisciplinary aspects of the proportionality
principle is to be considered.

"'See: Collection of Legislative Acts of the Russian Federa-
tion. 2015. No. 30. Article 4660.

2 Bulletin of the Constitutional Court of the Russian Federa-
tion. 2003. No. 1.

* Ibid. 2002. No. 6.

*See: Collection of Legislative Acts of the Russian Federa-
tion. 2006. No. 26. Article 2876.

> Ibid. 2016. No. 4. Article 551.

% Ibid.1996. No. 26. Article 3185.
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OcHoBHOE CoacpKkaHue

Unest copa3MepHOCTH TMPOSIBISIETCS B CaMbIX
pa3HBIX 00JIACTSIX YENIOBEYECKOM W OOIIECTBEHHOM
xu3HH. M3 Bcero 3Toro pazHooOpasus MOXHO OC-
TAHOBUTCSI JIUIIb HA OT/ACIbHBIX HAYYHBIX JUCIIHII-
nuHax. B pamkax mpencraBieHHON paboThl cucTe-
Ma MEKIAUCIUILTMHAPHBIX ACMEKTOB COpPa3MEpHO-
CTH OCHOBBIBAETCSl HA YHUBEPCAIBHON JECITUYHON
xraccuduxarmn (YJIK)'. CoorBercTBenHo mepsast
rpynna Jcuuiuind (¢punocodusi, JIOTHKA, TICHXO-
JIOTHS. M ITHKA) MMeeT (yHIaMEHTAJIbHOE 3Hade-
HUE sl YSCHEHHS TPUPOJAbI KOHCTHUTYIIHOHHOTO
MPHUHIUIA copa3MepHOCTH. BTopas rpymma mpen-
CTaBJiCHa SI3BIKO3HAHUEM, JOCTHXKEHUSI KOTOpPOTO
UMEIOT TPUKJIaTHOE 3HAYCHNE B TOJKOBAaHWU KOH-
CTUTYLMOHHBIX HOpM. B TpeTbeM paszene ucnoib-
3YIOTCS pe3yJbTaThl psijia OOIIECTBEHHBIX HaYK
(3KOHOMMKH, COITHOJIOTUU U MOJUTOJIOTHH) C TOY-
KU 3pEHUST BOSMOXKHOCTH COTJIACOBAHMS YaCTHBIX U
MyOJIMYHBIX MHTEPECOB KaK KIFOUEBOrO 3JIEMEHTa
KOHCTHUTYI[IOHHOTO ITPHHIIUIIA COPa3MEPHOCTH.

1. ®uwiocodus, T0ruKa, NICUXOJTOT U
U ITHKA

1.1. @unococpus

JIJISI IMIOHUMaHUus COPasSMEPHOCTU B KOHCTUTY-
[MOHAJIM3ME MOXKHO 00paTHThCI K (huitocodckoi
Kateropuu «Mepay». Koneuno, ee Haubonee perne-
BaHTHOH cdepoil ucrmons3oBanus Oyaer (UIoco-
¢us u Teopus npasa [16]. B koHCTHTYIIMOHATH3ME
KaTeropusi «Mepa» TpPaJHMIIMOHHO CBS3BIBACTCS C
MOHATHEM CYOBEKTHBHOIO mpaBa. MMeHHO roc-
MOJICTBO JIMAJIEKTUKU B COBETCKOW HayKe ompee-
JUJIO COXPAHSIONIeeCs] OTOXKJECTBICHUE KaTero-
pUM «CyOBEKTHBHOE MPaBO» C MEPO BO3ZMOKHOT'O
noBezieHus mna. Ha atom ¢oHe paccMaTpruBaemast
¢unocodekast KaTeropusi OT4aCTH IO3BOJSET pe-
[IUTH MPOOJIEMY OTCYTCTBHS HANPSMYIO B TEKCTE
Koucrutynmuu P® mousatus copasmepnoctu. Co-
JIEp>KAIUNACS B YaCTH 3 CTaThH 55 TEPMUH «Mepar
CIIY)KUT HOPMAaTUBHBIM OCHOBAHUEM [JIsI UCIOJIb-
30BaHMsI COPA3MEPHOCTH B KA4eCTBE KOHCTHUTYIIH-
OHHOI'O IIpHWHIIMIIA.

Jnst aHanm3a MpUHIMIIA COPA3MEPHOCTH OCO-
OBIif CMBICT TIPUOOpETaeT B3aUMOCBSI3b KOJNUYECT-

' Cm.: O esedenue B nmeiictBue TOCT 7.90-2007. Cucrema
CTaH/IAPTOB MO WH(MOPMAIMH, OUOINOTEYHOMY W HW3IATEIh-
CKOMY Jeny. YHHUBEpCalbHas JeCATHYHas KiIacCH(UKamus.
CrpykTypa, TpaBwia BeACHHWS W WHICKCHPOBAHUS: IPHKa3
Pocrexperymuposanust or 31 okr. 2007 r. Ne 288-ct. M.:
Cranngaprungdopm, 2008.

BEHHBIX U KAYECTBEHHBIX XapaKTEPUCTUK B (PHIIO-
cockoM mOHATHH Mepbl. Tak, eme B COBETCKOM
MaTepHATMCTUIECKON JHalleKTUKe Mepa 0003Ha-
yajach KaK «OIMpPENEIeHHOE COeNWHEHHE KayecT-
BEHHBIX M KOJMYECTBEHHBIX XapaKTEPHUCTUK Mpesl-
MeTa, TOCPEICTBOM KOTOPOTO 3TOT MPEIMET MO-
JKeT ObITh m3Mepen» [19, c. 389]. 3To ompenene-
HUE TTO03BOJIAET BBIAEINTH KOJTUYECTBEHHBIN, Kade-
CTBEHHBIN M HOPMATHUBHBIN aCHEKTHI (hHII0COPCKO-
ro noHATus Mepbl. OHO MPUMEHMMO K BOIIPOCaM
3aIUTHl KOHCTUTYIIMOHHBIX MIPaB.

Tak, B OlLlEHKE 0OOXaJTyeMbIX 3asBUTENEM B
MOpSAAKE KOHCTHUTYIIMOHHOTO CYHOIPON3BOICTBA
3aKOHOIIOJIOKEHUH 9acTO BBIAEISAIOTCS KOJIUYECT-
BEHHBIE (CPOK, pa3Mep U T. [.), KaueCTBEHHbIE (MH-
TEHCHUBHOCTh BMEMIATENHCTBA C YUETOM 3HAYHNMO-
CTH KOHCTHUTYLIMOHHOTO MpaBa) M HOPMAaTHBHBIE
XapaKTEepUCTUKU (COOCTBEHHO 3TAJOH WJIM KpHUTe-
puit). IlpuHIun copa3MepHOCTH B 3TOH cHUCTeMe
BBICTYIIa€T B KauecTBE JTajOHAa Ka4deCTBEHHO-
KOJIMYECTBEHHOM OIPEeNeHHOCTH BMENIaTeIhCTB
B KOHCTUTYLIMOHHBIE TTpaBa B (OpMe 3aKOHOB WITH
WHBIX aKTOB, KOTOPBIE MOTYT BBICTYNAaTh MpenMe-
TOM 00’KaJIOBaHHUSI B KOHCTUTYLIHOHHOM CYJIOTIPO-
W3BOJICTBE.

YHporeHHo TOHSATHE MEPhl MOXKHO BBIPA3UTh
B TPEX MOJEIAX, KOTOPBIE OTIMYAIOTCS pa3HBbIM Ka-
YECTBOM COOJIFOJICHUS] KOHCTUTYIIHOHHOTO TIPHH-
LUIa COPa3MEPHOCTH B 3aBHCHMOCTH OT M3MEHe-
HUA KOJIMYECTBEHHBIX XapaKTEPHCTUK. Y CIOBHO
Jania30H TaKkoW Mephl MEHsSeTCs OT MHHHMAaJbHO-
ro komuuectBa 0 % (OoTCyTCTBHE KOHCTHUTYI[MOH-
HBIX TpaB) A0 MakcumaisHoro — 100 % (meorpa-
HUYeHHbIEe KOHCTUTYLIMOHHBIE 1TpaBa). IlepBas mo-
Jenb GUKCHpYET OJHY KPaHOCTh U YCIOBHO MO-
JKeT ObITh 0003HaUEHa Kak «pabCTBOY», KOrja mpa-
Ba y JIMIIA TOJIHOCTBIO OTCYTCTBYIOT, YAaCTHBIE HH-
Tepechl HEe YBa)KAIOTCS, a yCTaHABJIMBAETCS a0bCco-
JIOTHBIM Tipuoputer obuiero Onara. Bropas mo-
JIeNTb BRIPAXKAET IPYTyI0 KPaWHOCTh M MOXKET HMe-
HOBaThCS KaK «aHapXxus». B ycrmoBusix 3Toit Mmome-
JU CBOOOJIBI YACTHBIX JIMI, SIBJISISICH MTPAKTHYECKH
Oe3rpaHUYHBIMU, OCYIIECTBIISIIOTCS 0e3 yuera 00-
X UHTEepecoB. TpeThs ymepeHHas Moaens («30-
JI0Task CepelrHay») XapaKTepu3yeT ONTHMAajbHOE
KauecTBO, IIPH KOTOPOM IpaBa YaCTHBIX JIMI[ CO-
OMroJatoTCs, HE WCKIIOYasl MPH 3TOM HEO0OXOIu-
MOCTh WX OTrPaHWYEHHUS, IMOCKOIBbKY MyOINYHBIC
WHTEPECHI TAKKE Ba)KHBI.

JuanekTuyeckoe NOHWMaHHE MEPHl BaXHO
JUTA OCMBICIIEHHUSI TIpoIlecca Pa3BUTHS KOHCTUTY-

The Constitutional Principle of Proportionality: an Interdisciplinary Approach

Main Part

The idea of proportionality is manifested in
various areas of human and social life. Of all this
diversity, it is possible to focus only on particular
scientific disciplines. In the framework of the giv-
en research, the system of interdisciplinary aspects
of proportionality is based on the universal decimal
classification (UDC)'. Accordingly, the first group
of disciplines, including philosophy, logic, psy-
chology and ethics, is fundamental to understand-
ing the nature of the constitutional principle of
proportionality. The second group is represented
by linguistics. Its achievements have an applied
value in the interpretation of constitutional norms.
The third section uses the results of a number of
social sciences such as economics, sociology and
political science in terms of the possibility of ba-
lancing private and public interests as a key ele-
ment of the constitutional principle of proportio-
nality.

1. Philosophy, logic, psychology and ethics

1.1. Philosophy

To understand proportionality in constitutio-
nalism, let us turn to the philosophical category
‘measure’. Its most relevant sphere of use is cer-
tainly philosophy and theory of law [16]. In consti-
tutionalism, this category is traditionally associated
with the concept of rights. It was the dominance of
dialectics in Soviet science that determined the
ongoing identification of the category ‘rights’ with
a measure of a person’s possible behavior. In this
respect, the considered philosophical category part-
ly allows us to solve the problem of the absence of
the proportionality concept directly in the text of
the Constitution of the Russian Federation. In Sec-
tion 3 of Article 55 the term ‘measure’ serves as a
normative basis for the use of proportionality as a
constitutional principle.

In analyzing the principle of proportionality,
the relationship between quantitative and qualita-

" See: Order of the Federal Technical Regulation and Metrolo-
gy Agency No. 288-ST ‘On the Enactment of GOST 7.90-
2007. System of Standards on Information, Librarianship and
Publishing. Universal Decimal Classification. Structure, rules
for use and indexing’ of October 31, 2007. Moscow. Standar-
tinform Publ., 2008.

tive characteristics in the philosophical concept of
measure acquires special meaning. Even in Soviet
materialist dialectics, a measure was defined as ‘a
definite combination of qualitative and quantitative
characteristics of an object by means of which this
object can be measured’ [19, p. 389]. This defini-
tion allows us to highlight the quantitative, qualita-
tive and normative aspects of the philosophical
concept of measure. It is applied to the protection
of constitutional rights.

When testing an applicant claim in constitu-
tional proceedings, quantitative (term, size, etc.),
qualitative (intensity of infringement taking into
account the significance of constitutional rights)
and regulatory characteristics (standard or crite-
rion) are often distinguished. In this threshold
structure, the principle of proportionality acts as a
standard for qualitative and quantitative certainty
of infringements in constitutional rights in the form
of laws or other acts that may be challenged in
constitutional adjudication.

To put it simply, the concept of measure can
be demonstrated in three models that differ in qual-
ity of compliance with the constitutional principle
of proportionality depending on modifications in
quantitative characteristics. Theoretically speaking,
the range of such a measure varies from a mini-
mum quantity of 0%, meaning lack of constitution-
al rights, to a maximum of 100%, i.e. absolute con-
stitutional rights. The first model reflects one ex-
treme that might be designated as ‘slavery’, when a
person has no rights, private interests are not res-
pected, and the absolute priority of the common
good is established. The second model expresses
the other extreme and may be referred to as
‘anarchy’. Within the framework of this model, the
freedoms of individuals, being almost unlimited, is
realized without taking into account common in-
terests. The third moderate model (the ‘golden
mean’) characterizes the optimal quality, when the
rights of individuals are respected, while not ex-
cluding the need for their restriction, since public
interests are also of importance.

The dialectical approach to measure is impor-
tant for understanding the process of the constitu-
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nuoHanmm3Ma B 1enom. CoOirojieHue 3akoHoiaTe-
JIeM W MHBIMH OpraHaMH BJIACTH MPHUHIIMIIA COpPa3-
MEpHOCTH OOecreYrBaeT ONTHMAaJIbHOEC Pa3BUTHE,
oTpakasg Tepexon Ha Oornee ITMBUIM30BAHHYIO
CTyHEeHb JBOJIONUHU IIpaBomopsiaka. Hamporus,
€CIIM 3aKOHOJaTellb HM30BITOYHO BMENIMBAETCS B
OCHOBOITOJIATalOINE TPaBa, a KOHCTHTYIIMOHHAS
IOCTHIIMS ~ HECIIOCOOHA IMPOTHBOCTOSTH — TaKOW
Ype3MEpHOCTH, MpaBOBas CHCTEMa JAErpajupyeT.
Ucropust nemMOHCTpHpYeT MHOXXECTBO MPHUMEPOB,
KOTJIa B TIOJTHOM COOTBETCTBUM C MpaBUJIAMU JHa-
JIEKTUYECKOTO Pa3BUTHSA KOJIMYECTBO UPE3MEPHBIX
TOCYJIaPCTBEHHBIX Mep («IPaKOHOBCKUX) 3aKOHOB
WM «3aKpYYHBAHUS raek» HCIOIHHUTENbHON Bia-
CTBIO) TEPEXOAUT B HOBOE KadecTBO (aBTOpHTA-
pU3M, TOTAJUTAPHU3M) WM (PAKTHYECKH MPOHCXO-
IUT peakius («HOBOE» CpeJHEBEKOBhe). Bozmoxk-
Ha 1 oOpaTHas AMAJeKTHYECKas 3aKOHOMEPHOCTH,
KOTJla paguKajbHOE MOHWMAaHHE COpPa3MEPHOCTH
HeceT B ce0e yrpo3y 3J10ymoTpedIeHU KOHCTHTY-
[MOHHBIMH TIpaBaMH  (Jieramu3alysl HapKOTHYe-
CKUX CpeICTB, JuOepanu3aius NpPOJaku OrHe-
CTPENBLHOTO OPYXHUS U T. 1.). [lodTOMy B KOHCTH-
TYLIHOHHOM CYJIOTIPOU3BOJICTBE TIPU OIIEHKE BMe-
[IaTeNbCTBA B KOHCTUTYIIMOHHBIC TpaBa B KOH-
KpPETHOM Jiefie MOJIE3HO paccMaTpuBaTh MX C yde-
TOM BCEH CHCTEMBbI MPENbIAYIINX 3aKOHOAATENb-
HBIX Mep. MHaye mpaBOOrpaHUYMBAIONINE MEPHI,
KOTOpbIe pa3pabaThIBalOTCS 3aKOHOJATEIeM B He-
CKOJIBKO 3TaloB M TpPHU H3OJHPOBAHHON OIIEHKE
KaXyTCS HE3HAYUTEIbHBIMH, B KOHEYHOM HTOrE
00yCIOBIUBAIOT TIEPEX0/i KOHCTUTYLIMOHHBIX MpaB
B MHOE KayecTBO, YIpo’kas BBIXOJAIIMBAHHUEM HX
CYIIHOCTHOTO cojepkaHus (sypa). Takue ¢uio-
cockre TMpencTaBIeHUs O Mepe TEeCHO B3aMMO-
CBS3aHBI C JIOTUKOM.

1.2. Tocuka

Jloruka HaXogUTCs B OCHOBE JOIMaTHYECCKOI'O
noxxofa B ropucnpyaeHiuu. [lostomy 3aech mpo-
THUBOIIOCTaBJICHUE C MEXIUCIHILTHHAPHOCTBIO yC-
7oBHO. OJHHM acHeKTHl JIOTUKA YTOUHSAIOT CaMy
CYILIIHOCTb COpPa3MEPHOCTA B KOHCTUTYLIHOHHOM
Ipase, HaXOAs B IOPUCIIPYACHUIHNH OTpa)KeHHUeE I10-
HSATHA KakK dJIEMEHTa JOTMAaTHYECKOTO TOAXOJa.
Tak, B JIOTMKE COpPa3MEpHOCTh HCIOIB3YeTCs IS
YCTaHOBJICHUSA OTHOIICHUA MCXKAY ABYMS CYXKIC-
HusiMU. Hapsiny co CpaBHUBaeMbIMU CYXIECHUSIMHU
HEOOXOAUM eIlle MaciiTad, MO3BOJSAIOMINUN TPOBO-
JIUTh CpaBHEHUE. B 3Toi CBS3M CHpaBemJIMBO MHE-
HUE HeMmenkoro fopucra Muxaens SkoOca
[Michael Jakobs] o Tom, 4To «moHsTHE COpa3zmep-
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HOCTH KaK MHUHHUMYM HMEET MNPENNOCBUIKONH TpHU
3JIeMEHTa: TIEPBYIO MEPY; BTOPYIO Mepy, B CpaBHE-
HUU C KOTOPOH MPOMCXOAUT B3BEIIMBAHHE, a TAKKE
KpuTepuii (Macmrad onenku)» [45, S. 13]. Tloaro-
MY TIOAXOJBI (POPMAITBHOM JIOTUKH MOYHO HCITOJNb-
30BaTh B MBICIUTENBHON PEKOHCTPYKIIMH ITpoIiecca
B3BEIIMBAHUS MHTEPECOB. DTOT MPHUEM CyACHCKOM
TEXHUKU TpearonaraeT CpaBHEHHWE OJHOW Tmepe-
MEHHOH BeTNYMHBI (ITyOINYHOT0 HHTEpPECca) CO BTO-
po¥i mepeMeHHON BETMYMHON (KOHCTHTYLIHOHHOTO
MpaBa YacTHOTO JIMIA) C TOYKH 3PEHUS KPHUTEpHUs
(COOCTBEHHO MHOrOCTaJAMHHON TMPOBEPKM Ha CO-
OJTr0IeHNe TTPUHITUITA COPAa3MEPHOCTH ).

Hcxons W3 MeXAMCHUIUIMHAPHOTO IOAXO0Ja
JIOTHKa BCE K€ MOJIe3Ha ISl pasrpaHudeHns mpue-
MOB IOpPUINYECKOMN KBaTH(HUKAIINH U B3BEITNBAHUS
HHTEpecoB. B paccMaTpuBaeMoil HaydHOH IuCLU-
IJIMHE Pa3paboTaHO MPaBUIO O COPa3MEPHOCTH
neununmid. CorjacHO 3TOMY MpaBUIy «00BEM
OIpeNeNnseMoro TMOHATUS JODKEH COBMAauaTh C
00HEMOM OMPEENAIONIEro; OHU JOKHBI OBITh
paBHO3HaUaMU TMOHATHAMH. Copa3MepHOCTh
JIETKO TIpOBEpsieTCsl depe3 IEepecTaHOBKY MeECT
YJICHOB OMPENETUTENBHOT0 cyxaeHms» [12, c. 39].
Takoil moaXoJ TMO3BOJISIET YBUJIETh B3aUMOCBSI3b
OanaHCUPOBAaHUS KaK IIEHTPaIbHOTO 3JIEMEHTA CO-
Pa3MepHOCTH C JIOTUYECKUM MPUEMOM CyOCyMIIUU
(ot mat. sub-sum — OBITh TOAYUHEHHBIM). JTO TO-
HATHE O3HAYaeT TMOAYMHEHHE BHUJIOBOTO TOHSATHS
pOIOBOMY, a caM TIPOIECC TaKOro MOJYUHEHUS
OIIpeNeNdIoT TJIarojoM «cyOocymupoBath». JlaH-
HBIM TEPMHUH MMEET IIHUPOKOE PaclpoCTpaHEeHHE B
repMaHOs3bIYHOM  IOPUJAMYECKONM  METOJI0JIOrUU
[65]. B aHri0sA3pI19HOM MPaBOBOM JAOKTPUHE MOXO-
xuil (peHOMEH 0003HAYAIOT MOHATHEM KaTeropu-
3aruu [66]. JlaHHBIM TepMHHAM B OTEUECTBEHHOMH
TEeopHUHU TpaBa OJM30K oOIIeTeopeTHYecKruil (heHo-
MEH IOpHINYecKol KBanndukanuu. B Takom KoOH-
TEKCTe CYOCyMIIMsl TIpeIroiaraeT COOTHECEHHE
SI3BIKOBOTO  CMBICTIa KOHCTUTYLIMOHHOM HOPMBI
(pomoBoe moHsATHE) ¢ (AKTUYECKMMH OOCTOSTEb-
CTBaMH KOHKPETHOTO Jiea (BUI0BOE IIOHSATHE).

Paznuiry cybcymimm u G6anaHCUpOBaHUS MOX-
HO TIOKa3aTh Ha MpHUMeEpe Jiefia O MPOCIYIINBAaHUN
Tene()OHHBIX MEPErOBOPOB «HAPKOIMIEPOBY (Ompe-
nenenne ot 19 ¢espaimst 2009 . Ne 91-0-0)'. B ua-
ctaoctd, Korcrutymmonssiid Cyn PO noguepkay,
YTO «IPECTYNHOE JAEsSHHE HE OTHOCHTCS K chepe

! Koncrurymuonnstit Cyz PO: [odum. caiit]. URL: http://doc.
ksrf.ru/decision/KSRFDecision18697.pdf (mara oOpamenust:
01.02.2020).

Dolzhikov A. V.

tionalism development as a whole. Compliance
with the principle of proportionality by the legisla-
tor and other authorities ensures the optimal devel-
opment, reflecting the transition to a more civilized
stage of the evolution of the legal order. On the
contrary, if the legislator excessively interferes
with fundamental rights, and constitutional justice
is unable to withstand such excessiveness, the legal
system degrades. History shows many examples
when, in full accordance with the rules of dialec-
tical development, the number of excessive gov-
ernment measures, such as ‘draconian’ laws or
‘tightening the screws’ by the executive branch
transforms to a new quality (authoritarianism, tota-
litarianism) or a reaction occurs (‘new’ Middle
Ages). A reverse dialectical pattern is also possi-
ble, when a radical understanding of proportionali-
ty carries the risk of constitutional rights abuse, i.e.
legalization of drugs, liberalization of firearms
sale, etc. Therefore, in constitutional proceedings,
when assessing interference with constitutional
rights in a particular case, it is useful to consider
them with regard to the entire system of previous
legislative measures. Otherwise, the law-restricting
measures, which are developed by the legislator in
several stages and seem insignificant under an iso-
lated assessment, ultimately determine the transi-
tion of constitutional rights to a different quality,
threatening to hollow out their essential scope
(core). Such philosophical ideas about measure are
closely intertwined with logic.

1.2. Logic

Logic is at the heart of the dogmatic approach
in jurisprudence. Therefore, the contrast with in-
terdisciplinarity is relative. Some aspects of logic
make more exact the very essence of proportionali-
ty in constitutional law, finding in jurisprudence
reflection of concepts (Begriffsjurispruden) as an
element of the dogmatic approach. In logic, pro-
portionality is used to establish the relationship
between two propositions. Along with the proposi-
tions being compared, a scale is required to make
comparisons. In this regard, Michael Jakobs, a
German lawyer, holds a fair opinion that ‘the con-
cept of proportionality has at least three prerequi-
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sites: the first measure; the second measure, in
comparison with which weighing takes place, as
well as the criterion (scale of assessment)’ [45,
p. 13]. That is why the approaches of formal logic
can be used in mental reconstruction of the inter-
est-weighing process. This judicial technique in-
volves comparing one variable (public interest)
with the other variable (constitutional rights of a
person) from the point of view of the criterion (a
multi-stage procedure to test compliance with the
principle of proportionality as it is).

Based on the interdisciplinary approach, logic
is still useful for distinguishing between categori-
zation and balancing of interests. There has been
developed a rule on the proportionality of defini-
tions in the scientific discipline under considera-
tion. According to this rule, ‘the scope of a concept
being defined must coincide with the scope of the
defining one; they should be equivalent concepts.
Proportionality is easily verified by rearranging the
parts of the definitive proposition’ [12, p. 39]. This
approach makes it possible to see the relationship
of balancing a central element of proportionality
with the logical technique of subsuming (from Lat.
‘sub-sum’ — subordinate). This term means subor-
dination of the basic level to the superordinate one,
and the process of such subordination is designated
by the verb ‘subsume’. This term is widely used in
the German-language legal methodology [65]. In
the English legal doctrine, a similar phenomenon is
denoted by the concept of categorization [66],
whereas in the Russian legal theory these terms are
close to the phenomenon of legal qualification. In
such a context, under subsumption means correlat-
ing the linguistic meaning of the constitutional
provision (superordinate concept) with the facts of
a particular case (basic level and subordinate con-
cept).

The difference between subsumption and ba-
lancing can be shown through the example of a
case on wiretapping of telephone conversations of
‘drug dealers’ (Decision of February 19, 2009
No. 91-0-0"). In particular, the Constitutional
Court of the Russian Federation emphasized that ‘a

! Official website of the Constitutional Court of the Russian
Federation. Available at: http://doc.ksrf.ru/decision/KSRFDe-
cision18697.pdf (accessed 01.02.2020).
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YacTHOMW >KM3HU JIMIA, CBEACHUS O KOTOPOU HE JI0-
MycKaeTcst coOMpaTh, XPaHWUThb, HWCIONB30BaTh W
pacrpocTpassTh 03 ero coriacusi, a MoToMy Mpo-
BEJCHWE TAaKUX ONEepPaTHBHO-PO3BICKHBIX MeEpo-
MIPUATHI HE MOXKET pacCMaTpUBATHCS KaK HapyIle-
HUE KOHCTUTYLMOHHBIX IIPaB, MPETyCMOTPEHHBIX
cratbeii 24 Koncrurymun Poccuiickoit ®enepa-
num». B mamroM cioydae Koncrutynmonssiit Cyn
P® ortkaszpBaercs TOAUMHATH (CyOCyMHPOBATh)
BUJIOBbIE OOBEKTHI (MH(OPMAIIMIO O TPECTYITHOM
JIeTHUH) POJIOBOMY TIOHSITHIO IIpaBa Ha MH(pOpMa-
LIMI0 O YacTHOM >XU3HU. B mpuBeneHHOM Jiele He
cobmroatoTes mpasmia (OPMAITLHOM JIOTUKK O CO-
pa3MepHOCTH NOHTUI. Benp Hapymaercs cooTBer-
CTBHE MEXAY KOHCTUTYLIHOHHOW AeduHULNEH (MH-
(dbopMaIryu o0 4YacTHOW KHU3HU) U AePHUICHTOM OIpe-
JIeISIEMOro  sIBIICHUsT (TeneOoHHbIE TEepPeroBopbl O
MIPECTYITHOM JICSTHHH).

ITpu 3TOM cyOcyMInsi OXBaThIBACTCSl CTa/IUCH
TOJIKOBAHUS HOPMATHBHOIO COJEPXKAHUS KOHCTH-
TYIHOHHOT'O TIpaBa, T. €. OCYIIECTBIIAETCS 10 MPO-
BEPKH CyIOM copa3MepHocTH. Vcmonp3oBaHue
TaKoro mpriemMa He MO3BOJIAET MEPelTH K CIIEAYIO-
IIMM 3Tanam pa3ouparenscTBa B KoHCTHUTYIIMOH-
HoM Cyne P®. CooTBETCTBEHHO 3asBHUTEIb HE
CMOXET JTOOUTHCS OIEHKH COpa3MEpHOCTH BMeIla-
TENbCTBA €ro MpaB B MOPSAIKE KOHCTUTYIIHOHHOTO
cynonpous3BoacTBa. PaKkTUYECKH YK€ Ha CTaIuU
JOMYCTUMOCTH KOHCTHTYIIMOHHOHM KaJIOOBI TIpO-
BOJIMTCS B3BEIIMBAaHNE KOH(IMKTYIOUMX ITyOIHd-
HBIX M YacTHBIX WHTepecoB. C ONHOM CTOPOHHI,
MOBBIIIIAETCSI BEC OOIIECTBEHHO 3HAYMMON I
IIpECEUEHUs] NPECTYNHBIX JESIHUI, a ¢ IPYrou CTo-
pOHBI, MpHUAAETCI HU3KUHA BEC YaCTHOM >XU3HU
HapkoawiepoB. Takol IpHeM CKPBITOrO B3BELIM-
BaHMS LIEHHOCTEW Ha HAYaJbHOM 3Tarle KOHCTHUTY-
LIMOHHOTO CYAOMPON3BO/CTBA, BO3MOXHO, OIPaB-
JlaH TporieccyaabHoN SKoHOMuel. OmHaKko OH ne-
CTPYKTHBEH, IMOCKOJBKY IO3BONSET (DaKTHUECKU
HE paccMaTpuBaTh KOHCTHTYIIHOHHO-IIPABOBYIO
pobJiieMy 1O CYIIECTBY, pelas ee Mporeccyallb-
HBIMHU CTIOCOOAMH.

1.3. Hcuxonozusn

HecoMHenHa B3auMOCBSI3b UJIEH COpa3MEpHO-
CTH C TICUXojorueil. XoTs B pOCCUMCKOM MpaBOBE-
JNEeHUHM 3HAYUTEIbHOE BHHUMaHHE YAENseTcs IICh-
xojoruueckoit Teopun npasa JI. 1. Ilerpaxkunkoro
[55], nuib penkre ucciaenoBaTeni GOKyCHPYIOTCS
Ha TIPUKIAJHBIX TpodiieMax CyneOHOro TOIKOBa-
HUA TIpaBa W OTAEIBHBIX dJIEMEHTax MpPHUHLKIA
copasmeproctu [30]. B mocnemuem ciydae ciemy-
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€T MoAACpKaTh IMPAaBUIIBLHOC HaIIpaBJICHUEC pa3BU-
TUS IOPHUCTIPYACHIIMU, KOTJa pe3yiabraTthl (yHIa-
MCHTAJIBbHBIX I/ICC.HellOBaHI/Iﬁ YBA3BIBAIOTCA C I10-
TPeOHOCTSMH KOHKPETHON OTpaciy MpaBa WM Cy-
NeOHOM MPaKTHKH.

[Ncuxomoruveckasi mIKoja IMpaBa IMO3BOJSIET
O6paTI/ITL BHUMAHUC Ha psAd KOHCTUTYIIMOHHBIX
npobieM. Tak, TICHXONIOTHs YeIOBEYECKON JINYHO-
CTHU JOJIKHA YUYHUTBIBATHLCA B IPOLECC ITPAaBOTBOP-
YCCTBa, BKIIOYasd PEryjJIrupoBaHUC KOHCTUTYIIMOH-
HBIX IIPA3HABAEMBIX IpaB. Y CJIOBHO MOXHO T'OBO-
pUTH 00 OLIEHKE PEryIUpPYIOIIEro BO3JEHCTBUS C
TOYKHU 3PCHUA IICUXOJIOTHUH. MOKHO COTJIaCUTBCSA C
paccyxnenusimu C. B. BacunseBoit 0 ToM, dYTO
«4YEeNOBEeK >KMBET B CBOMX HHTEpecax. XOpollo,
€CIIM ero ATOMCTHYECKHI MHTEpec copaszMmepsiercs
C OOIIEeCTBEHHO TOJIE3HBIM HHTEPECOM. A ecliu
HET, TO YTO MOXCET ACIaThb IIpaBO: TraCUTb 3OTHU
SrOUCTUYECKUE MHTEPECH WIM YUUTh COPa3sMeEpsTh
ux ¢ obouwmM uHTepecom? U 31ech BaKHO B TIpaBo-
BOM PETYJIMPOBAHWU YUWUTHIBATH 3HAHUSA CMEKHOMN
Hayku: ncuxonorun. COBCEM TacHTh 3TOUCTHUYC-
CKHIl MHTEpeC HEeNb3s, MOTOMY YTO STO UPEBATO
JUISl TICUXUKH JIMYHOCTH. .. HE JOBEPSNTE CO3aHue
3aKOHa JIIOOOMY 4YeNOBEKY, KOTOpPBI XOueT Mpo-
BECTHU B HEM TOJIBKO CBOU 3IrOUCTUYCCKUC MHTEPEC-
ce» [6, c. 119]. Koneuno, mo00MpoBaHme 3TOU-
CTUYCCKHUX MKW JOaXXE TPYHIIOBBIX HMHTCPECOB B
NMpEACTaBUTCIIbHBIX OpraHax BJIACTH KaXXCTCA IIpe-
OOCYOUTCIbHBIM C TOYKH 3PCHUSA BBICOKUX HY6-
TUYHBIX 3amad. OJHaKO BEPHO W TO, YTO IMPaBO-
TBOPUYECTBO TPENCTABISAET cOOOW ypaBHOBEIINBA-
HHUE pa3HbIX SIrOUCTUYCCKHUX UHTCPECOB.

[Ncuxonorus Takke MpruOOpeTaeT MPUKIATHOE
3HA4YCHUEC B OLCHKC MEXaHH3Ma IPUHATHA PCIIC-
HUH OTACIIbHBIMUA KOHCTUTYHUHOHHBIMH CYJbsIMU.
[lpuyem BrUsSHHE YCTaHOBOK cyaed HanOoee
O4YCBUJHO B AclaX O 3alMTE KOHCTUTYUHOHHBIX
ImpaB, BKJIIO4Yasd MX B3BCHIMBAHUC C IMPOTHBOpCUA-
IMMH TyOIMYHBIME HHTEpecamu. llcuxonmorude-
CKHE acMeKThl 3aHMMAIOT IIEHTPAIBHOE MECTO
B JIOKTPUHE CYIEHCKOro moBeieHus: (OT aHri. —
Judicial Behavior). Ona mony4nia 3HaYUTEINBHYIO
pa3paboTKy B AHTJIOS3BIYHON IOPHUCIIPYICHIINHY,
rJie U37aHbl JaKe YICOHUKU MO JaHHOH TeMaTHKe
[54]. [lombITKa HccaenoBaHUS BOIIPOCOB MICHXOI0-
TMU B KOHCTUTYLIMOHHOM CYIOITPOM3BOJICTBE YXKE
NPEANPUHATA B TIOCTCOBETCKOW IOPUCTIPYAECHIIUU
[11]. B Poccun Takke mosiBisAroTCsA 00ImuMe pado-
THI, TIOCBSIICHHBIE Cyneickoi mcuxomoruu [13].

The Constitutional Principle of Proportionality: an Interdisciplinary Approach

criminal act does not apply to the private life of a
person whose information is not allowed to be col-
lected, stored, used and disseminated without his
or her consent, and therefore, the conduct of such
intelligence operations shall not be considered a
violation of constitutional rights provided for in
Article 24 of the Constitution of the Russian Fed-
eration.” In this case, the Constitutional Court of
the Russian Federation refuses to subordinate (sub-
sume) the basic level (information on the criminal
act) to the superordinate concept of the right to
information about private life. In the mentioned
case, the rules of formal logic concerning the pro-
portionality of concepts are not respected. After
all, the correspondence between the constitutional
definition (information about private life) and the
defined phenomenon (telephone conversations
about a criminal act) is violated.

Meanwhile, subsumption is covered by the
stage of interpretation of the normative content of
the constitutional right, i.e. carried out before the
court tests the proportionality. Application of this
technique does not allow moving to the next stages
of the proceedings in the Constitutional Court of
the Russian Federation. Accordingly, the applicant
will not receive evaluation of the proportionality of
the interference with his or her rights in constitu-
tional proceedings. In fact, balancing of conflicting
public and private interests is carried out already at
the stage of the constitutional complaint admissi-
bility. On the one hand, the weight of the socially
significant goal of combating criminal acts is in-
creasing; on the other hand, a low weight is at-
tached to the private life of drug dealers. This
technique of hidden balancing of values at the ini-
tial stage of constitutional legal proceedings is
probably justified by saving procedural time.
However, it is destructive as in fact it makes it
possible not to consider the legal issue on merits,
solving it by procedural methods.

1.3. Psychology

The interrelation between the idea of propor-
tionality and psychology is undoubted. Although in
Russian jurisprudence much attention is paid to L.
Petrazycki's psychological theory of law [55], it is
rare that scholars focus on applied problems of the
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judicial interpretation of law and particular ele-
ments of the principle of proportionality [30]. The
latter case appears to be a proper direction in the
development of jurisprudence, the results of fun-
damental research should be linked to the needs of
particular branch of law or case law.

The psychological school of law highlights a
number of constitutional issues. For example, hu-
man psychology should be taken into account in
the process of law-making, including the regula-
tion of constitutional rights. We can talk about as-
sessment of the regulatory impact in terms of psy-
chology. One can agree with the arguments of
S. V. Vasilyeva that ‘a person lives in his own in-
terests. It is good if his selfish interest is commen-
surate with the socially useful interest. And pro-
vided not, what can the law do: extinguish these
selfish interests or learn to balance them with the
public interest? And here in legal regulation it is
important to take into account the knowledge of
related science: psychology. One should not com-
pletely suppress selfish concern because it could
badly affect the mental health of the individual [...]
do not trust the creation of laws to anyone who
pursues only his or her selfish interests through it’
[6, p. 119]. Lobbying for selfish or even group in-
terests in legislative bodies seems obviously
blameful from the point of view of paramount pub-
lic tasks. Yet, it is also true that lawmaking is the
balancing of different egoistic interests.

Psychology also gains applied importance in
evaluating the decision-making mechanism of in-
dividual constitutional judges. Moreover, the influ-
ence of judges' attitudes is most evident in cases on
the protection of constitutional rights, including
their weighing with conflicting public interests.
Psychological aspects are central to the doctrine of
judicial behavior. It has received significant devel-
opment in the English-language jurisprudence, and
even textbooks have been published on this matter
[54]. An attempt to study psychological issues in
constitutional proceedings were made in post-
Soviet legal science [11]. General works

on judicial psychology also appear in Russia [13].



Honoxcuxos A. B.

K coxanenuro, Takue WCCICIOBAHMS ITOKA ITPOBO-
JIITCSL TIPEUMYIIIECTBEHHO COITMOJIOTAMH M, BHJIU-
MO, HE MHTEPECYIOT IOpUCTOB. Tarke MpOBEICH-
HBIW aHAJIM3 OrpaHUYCH OOIMMMHU CyTaMH W HE Ka-
caercsi KOHCTUTYLIMOHHOM rocTuiuu. B To *ke Bpe-
Ms B DTUX NMPUKIAIHBIX UCCICIOBAHUSX JIENACTCS
yOeIUTENbHBIN BBIBOI O TOM, YTO HU3OJALUS CYlIbH
B TMIPOIIECCE TIPUHATHS PEIICHUS SBIISETCS JIOKHON
abctpakuuei. Bmecto Hee HEOOXOAMMO MPENCTaB-
JISATh «BIIOJHE XUBOTO CYAbIO, OONAJAIONIEro Ma-
TepUATHHBIMA W KaphepHBIMHU HHTEPECAMH, CTa-
TYCHBIMH aMOMIIMSIMH, HWMEIOIIEro Moy, Ouorpa-
(U0 U MPEaIIeCTBYIOMNN OIBIT, BKIIOYCHHOTO B
COLIMAJIBHBIC CETH, PA0OTAIOIIEro B KOHTEKCTE He-
papXu4ecKol OpraHu3aIlii W MOAYNHEHHOTO BIia-
CTHBIM BO3JIEMCTBUSIM B 3TOM OpraHu3ailuu, Haxo-
JIIETOCS. B MHCTUTYIIHOHAIBHOW cpene, TOe €ro
WJTK €€ JEHCTBUS OICHUBAIOTCS U 9Ta OIEHKA MME-
€T OIyTUMBIe TTocTenacTBus» [13, c. 4-35].

bonee toro, B CIIA pacmpocTpaHeH MOAXO0,
corjacHo koropomy cymabu BepxoBaoro Cyma B
COOTBETCTBUU C UX HICOIOIMYECCKUMH yOeKe-
HUSIMH M TIOJINTUYECKUM YKIOHOM JENSTCS Ha
nubepanaoB W KOHCEpBATOpoB [62]. DTOT moaxon
OCHOBaH Ha KOJWYECTBCHHOM aHAaJN3€ PEe3yibTa-
TOB T'OJIOCOBaHMS B pas3HbBIX cymax [56]. B takux
HCCIICIOBAHUSAX YUYHUTHIBAIOTCS (DAKTOP BIIMSHHS
Ha TIpoIlecC TPHUHATHS PENICHUH WHIWBUIYalb-
HBbIX OcOoOeHHOCTeH cymedl (paca, moj, BO3pacT,
PEIUTHO3HBIE yOeKICHUS, COIMATBHO-
SKOHOMHUYECKOE MPOUCXOXKICHUE U T. J.) U B IIe-
JIOM MX TPEXHUH ombIT (00pa3oBaHue, mpodec-
CHsl, TOMUTHUYECKasT NEATeNBbHOCTh U T. 1.) [40].
OTH 00CTOATENBCTBA OOBSICHIIOT ICUXOJIOTHIO U
TIOBEJICHUE CY/IbH.

Koneuno, mpu 3auMCTBOBAHUHU MPUBEICHHBIX
MTOAXO/I0OB HY)KHO YIUTBHIBATH OCOOEHHOCTH OTEUe-
CTBEHHOW IpaBoOBOM Tpamuuuu. B mocrcoBeTrckoM
MIPaBOBEACHUH CXOXXHE KCCIICIOBAHUA, Ka3aJIoCh
Obl, MMEIOT HE3HAYMTCILHBIA CMbICH. Beapr oHu
SIKOOBI SIBIISTFOTCSI MCKIIIOYUTEIBHO TICHXOJIOTHYC-
CKAMH WJIH COITMOJIOTUYECKUMHU IO CBOEH IPHPO-
Jie, HO HE CBS3aHBI MPSMO C IOPUIMICSCKON MaTe-
pucii. ®opManbHO MPaBOCYIUE MOHKHO 00J1a1aTh
HE3aBUCHUMOCTBIO, a CyabH KOHCTHTYITHOHHOTO
Cyna PO u BoBce CBsi3aHBI TONBKO KOHCTHUTYITH-
eit!, HO HHKAK HE CBOMMH IICHXOIOTMYCCKUMH HIIA

! [Ipenycmorpennble @enepanbHbIM KOHCTUTYLMOHHBIM 3aKO-
HoM ot 21 ntonst 1994 1. Ne 1-OK3 (B pen. ot 29.07.2018 1.) «O
Koncturynmonnom Cyne Poccuiickoit deneparymy npUHIUI
He3aBHCHMOCTH JestenbHocTH Koncrurynuonnoro Cyna PO
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UHBIMHM ycTaHOBKamu. B Poccuu uzyueHue ncuxo-
JIOTUYECKOTO TIOBENCHUS CyIbU TPSAMO HE Oyner
KacaTbcs O0OJNACTH «YHCTOW» IOPUCTIPYICHIINN.
Hampumep, psimoBeie IO MEpKaM IICHXOJIOTHH H
COILIMOJIOTHU METOABl MHTEPBBIOMPOBAHUS BBI3EI-
BaIOT KPUTUKY JIa)Ke CO CTOPOHBI JHOEPaIbHO Ha-
CTPOCHHBIX MOJIOABIX topucToB. Tak, C. ['oayOok B
peniensun Ha kauUTy A. JI. BypkoBa «KonBeHIus o
3amuTe MpaB 4enoBeka B cymax Poccum» (2010 1.),
COJIepIKaIe pe3ybTaThl HHTEPBBHIO ¢ YMHOBHH-
KaMH U cyapsiMu CBepIIOBCKOM o00nacTd, €IKo
npeanaraer K ee Ha3BaHUIO J00aBUTH (pasy: «u
pasroBopsl o Hel [KoHBeHIHMH]| C HEKOTOPBHIMHU
CBEPJIOBCKHMH  CYIBSIMH W TMPAKTUKYIOIIAMH
opuctammy [9, ¢. 173-174]. UaTEpBEIO erme npea-
CTOUT 3aHSTh JOCTOMHOE MECTO B IOPUINYECKOMN
METONIOJIOTHH. Bpsia U CTOMT ocmapuBaTh IICH-
HOCTb 3TOTO MeTo/a Kak TakoBoro. /la u cam yka-
3aHHBIA PEICH3CHT MPUXOANUT K 3aKIFOYCHUIO, YTO
«OMIIMPUYECKON OCHOBOM TaKMWX HCCIEN0BaHUN
JOJDKHBI CTaTh CyINeOHBIC PEIICHUS POCCHHCKHX
CymoB JUOO perpe3eHTaTUBHAs BbIOOPKA, OCHO-
BaHHAS Ha SICHBIX KCCIEAOBATEIHCKHX METOMIAX)
[9, c. 174].

PacnipocTpaHeHu0 MCUXOJIOTMYECKOH METO-
JIOJIOTUHA B POCCHIICKOM IPABOBEICHUH IPEMSTCT-
BYyeT JOMHHHPOBAHUE MO3UTHBHU3MA. VcIionb30Ba-
HHE KOJMYECTBEHHBIX W JPYTUX MEKIUCIUATLIIN-
HapHBIX METOAOB CUUTAETCS HEYMECTHBIM B CHITY
aKaJeMUYECKUX KOHBEHLMH Mg TpaJullMOHHON
OpUANYECKO Hayku. IMEHHO MO3TOMY HEKOTO-
phle POCCHUCKHE yUYEHBIC B IIETIOM PE3KO KPUTH-
KYIOT METOJIOJIOTHIO COIMATBbHBIX HAYK B IMPaBOBE-
JICHUH, CUUTAs UX TII00ANBbHOW Yrpo3od JormMaru-
yeckoii Hayku [8]. [NozutuBu3M u sik00bI op-
MaJbHOE OTHOIICHHWE CYAbH OCOOEHHO B «CIOXK-
HBIX» JIeNaxX SBJSETCS TICHUXOJOTHYECKU YIO0OHBIM
CPEICTBOM yXOJa OT IOJMHTHKO-TIPABOBEIX IIPO-
6mem. MoxHO cornacuteest ¢ mHeHueM A. I'. Ka-
pameroBa O TOM, YTO TO3MTHUBU3M «Kyaa Ooiee
Oe3omaceH Uil IOPUCTOB U MpaBOTBOpIEB. Beerna
HaMHOTO TIPOIIE MPOBOAUTH B KU3Hb CBOU HJIECH, B
peaTbHOCTH OCHOBAaHHBIC HAa COOCTBEHHBIX MpPE-
CTaBIICHUSIX O CIPABEIIUBOCTH U KOMIUJIEKCE YTH-
JIMTAPHBIX COOOpakeHUMU, OQOpPMIISAsS apryMeHTa-
U0 B KA4YECTBE HICOJOTUUCCKA HEHTPAIBHBIX
JMEAYKIMH U3 HEKUX HEMPEJIOKHBIX aKCHOM, JaKe

(ct. 5) ¥ BBITEKarOIIEE U3 MPHUCIATH TPeOOBAHHE O MOTYNHEHUH
cynbu Koncrurynmuonnoro Cyna P® uckmrounrensHo «Kos-
crurynun PO, Hnuemy n Hukomy Gomeex» (ct. 10) // Cobp. 3a-
koHonarenbscrBa Poc. @eneparuu. 1994. Ne 13, cr. 1447.

Dolzhikov A. V.

Unfortunately, so far studies in this field have been
mainly conducted by sociologists and, apparently,
are of no interest to lawyers. Moreover, the analy-
sis is limited to general courts and does not cover
the constitutional justice. At the same time, these
applied studies provide a forceful argument that
isolation of the judges in the decision-making
process is a false abstraction. Instead, it is neces-
sary to introduce ‘a quite living judge with material
and career interests, status ambitions, gender, bio-
graphy and previous experience, included in social
networks, working in the context of a hierarchical
organization and subordinated to power influences
in this organization, located in an institutional en-
vironment where his or her actions are evaluated
and this assessment has tangible consequences’
[13, pp. 4-5].

Moreover, under the approach that is wide-
spread in the United States, judges of the Supreme
Court are divided into liberals and conservatives
according to their ideological views and political
preferences [62]. This approach is based on a
quantitative analysis of voting results in different
courts [56]. Such studies take into account the in-
fluence of individual characteristics of judges
(race, gender, age, religious beliefs, socio-
economic background, etc.) and their previous ex-
perience in general (education, profession, political
activity, etc.) on the decision-making process [40].
These factors explain the psychology and behavior
of a judge.

When borrowing the mentioned approaches, it
is obviously necessary to take into account the le-
gal tradition. In post-Soviet jurisprudence similar
studies would seem to be of little sense. They are
supposed to be exclusively psychological or socio-
logical in nature and are not related to legal issues
directly. Formally, justice should have indepen-
dence, and judges of the Constitutional Court of
the Russian Federation are completely bound only

by the Constitution', but not by their psychological

! The principle of independence of the Constitutional Court of
the Russian Federation (Art. 5) and the requirement arising
from the oath of subordination of the judge only to the Consti-

12

or other attitudes. In Russia, the study of judges’
psychological behavior will not directly concern
the area of ‘pure’ jurisprudence. For example, in-
terviewing as a method typical of psychology and
sociology is being criticized even by liberal-
minded young jurists. In particular, S. Golubok in
his review of the book by A. L. Burkov The Con-
vention on the Protection of Human Rights in the
Courts of Russia (2010), containing the results of
interviews with officials and judges of the Sver-
dlovsk region, caustically suggests adding the
phrase to its title: ‘and conversations about it [the
Convention] with some Sverdlovsk judges and
practicing lawyers’ [9, pp. 173—174]. Interviewing
is yet to take its proper place in the legal metho-
dology. It is hardly worth challenging the value of
this method as such. And the reviewer himself
comes to a conclusion that ‘the empirical basis of
such studies should be court decisions of Russian
courts or a representative sample based on clear
research methods’ [9, p. 174].

The spread of psychological methodology in
Russian jurisprudence is hindered by the domin-
ance of positivism. The use of quantitative and
other interdisciplinary methods is considered inap-
propriate by virtue of academic conventions for
traditional legal science. That is why some Russian
scholars sharply criticize the methodology of social
sciences in jurisprudence, considering it to be a
global threat to dogmatic science [8]. Positivism
and the supposedly formal attitude of a judge, es-
pecially in ‘complex’ cases, is a psychologically
convenient way of avoiding political and other
sensitive issues. One can agree with the opinion of
A. G. Karapetov that positivism ‘is much safer for
lawyers and lawmakers. It is always much easier to
implement your ideas based on your own ideas

about equity and a set of utilitarian considerations,

tutional Court of the Russian Federation ‘to the Constitution of
the Russian Federation, to nothing and no one else’ (Art. 10),
provided for by the Federal Constitutional Law No. 1-FKZ
‘On the Constitutional Court of the Russian Federation’ of
July 21, 1994 (as amended on 29.07.2018). Collection of Leg-
islative Acts of the Russian Federation. 1994. No. 13. Art.
1447.



Koncmumyyuonnvlii npuHyun copazmepHocmu. MedcOUCyuniuHapHulii no0xoo

€CIIi OHHM Ha CaMOM JIelie HUKaKhe HEe aKCHOMBI U
OTCBUIKM K HMM HOCSAT YUCTO (DUKTUBHBIA Xapak-
Tep... Kyna crnoyxHee 4ecTHO pacKphIBaTh WCTHH-
HYIO TTOJIUTUKO-TIPABOBYIO MOJOIIEKY MPHHUMae-
MBIX PEIICHWH WA BBIIBUTaeMbIX MPEIOKEHUH,
TEM CaMBIM JIEMOHCTPHPYSd MX PYKOTBOPHOCTH M
HEN30e)KHO BCKpPbIBas WX MMMAaHEHTHBIH CyOBeK-
tuBu3M» [14, c. 18—19]. MHTEpecHO, 4TO B crienu-
aJbHOM HCCJIENOBAHUM CYIEHUCKOM KYJIBTYpbl B
Lenrpanbhoit u Bocrounoit EBpone runepdopma-
JU3M paccMaTpUBAETCs B KadyecTBE MPHU3HAKa CO-
XPaHSIOMEHCS ~ COLMATUCTHYECKOW  TPaIUIliH.
MmMeHHO TakoM MOAXO0, MO OLIEHKE YEIICKOTO HC-
cienoBatens 3neHeka Krona [Zden€k Kiihn], Hu-
BEIUPOBAJl TIPHUKIATHOE 3HAYEHHWE MPHUHIUIIOB U
HOpPM, HE MMEBIIUX TEKCTYaJbHOTO 3aKpEruIeHUsI.
«IIpaBoBBIE MPUHIMIBI, €CTH OHH MPSIMO HE 3a-
KpeIrieHbl B IpeaMOyliax COMHaINCTHYECKUX KOH-
CTUTYUMH WIA KOJEKCOB WJIM, MO KpaiiHeH Mepe,
HE BBITEKAIOT U3 3aKOHOB, HE OBUIM YaCThIO COLIHA-
JUCTHYECKOTO MpaBa... He OBIJI0O HUKAKUX HEMH-
CaHBIX MPHUHLOHUIIOB mpaBa. Jlaxe ecnu Obl Takue
MIPUHLIMIIBI CYIIECTBOBAJIN, OHM HUKOTJa HE CTalln
Obl 00s3aTEeHPHBIMA B CHCTEME IHCAHOTO COLHa-
mucTUdeckoro npasay [47, p. 541]. CrnemoBareis-
HO, C TICHUXOJIOTUYECKOW TOYKW 3PEHHS U BBUAY
TOCMOJCTBA MO3UTHBU3MAa BOCIPHUATHE MPHUHIINIA
COpPa3MEpPHOCTH, HE HMEIOUIEro YeTKOrO TEeKCTY-
aJbHOTO 3aKPEIUIeHHA, AJIsl MPaBOINpPUMEHHUTENEH
Oymer 3aTpyaHEHO.

B oOTHOIIEHMH KOHCTUTYIIMOHHON IOCTUIMU
MOBEJICHUE CYIbU 3aBHCHT OT IPOIEIyphl Ha3Ha-
YeHHs, JUYHBIX yOeXKIeHUl, MpexHero odmiecT-
BEHHOT'0, TIOJIUTHYECKOTO MM MpodeccHoHaIbHO-
ro onbita. KOCBEHHO Takue XapaKTEpUCTHKU
BIUSIOT HAa CaMOOTrpaHW4YeHHE (aKTUBHOCTH) B
MpOIleCCe TMPHUHATHS E€AWHOTIACHOTO PELICHUS
OONBIIMHCTBOM KOHCTHTYIIMOHHBIX cyznei. I[lpu
BBIPXEHUH CyIbeH 0cO00ro MHEHHS B3BEIIUBa-
HUE KOHQIUKTYIOIUX YaCTHBIX M ITyOIIMYHBIX HH-
TEPECOB M BOBCE MPOUCXOAUT HermocpencTseHHo. C
TOYKM 3PEHHS MPHUHLMIA COPa3MEPHOCTH B KOH-
CTUTYIIHOHHOM CYJOIPOU3BOJCTBE OCOOEHHO aK-
TyaJIbHbI COXPaHSAIOMIASACS COIMATNCTUYECKAs Tpa-
TUIUs Wi ulOepaibHbIe B3TIISIIBI B OTHOIIEHUH
KIIIOYEBBIX TMPOOJIEM, BO3ZHUKAIOUMX B JeiIax O
3amUTe KOHCTUTYIMOHHBIX mpaB. Hakonen, mcu-
XOJIOTHSA TIPEAOIPEeNsieT 3TUYECKYIO0 OLIEHKY CO-
pPa3MEepHOCTH PElIeHUH 3aKOHONATENS U UHBIX Op-
TaHOB BJIACTH.
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1.4. muka

IlonnMaHue copa3MepHOCTH B KOHCTHUTYIHU-
OHHOM TIpaB€ HEBO3MOXXHO BHE TIPEJCTABICHUI
3TUKU 00 YMEPEHHOCTH KaK OIHOHM M3 KapAWHAIb-
HBIX YeJIOBEYECKUX aoOposerencii. OHa mpemmno-
JlaraeT CpeIUHHBIA BBHIOOP («30JI0TOE MPABHUIIOY) B
IIOCTYIIKAX W IyThb K TAPMOHMYHOHN >KU3HU. YMe-
PEHHOCTH TAK)K€ TECHO CBsI3aHA C PAacCyIUTENbHO-
CThI0. DJTa mobpoaerens TpedyeT cobmoeHus pa-
3yMHOH Mepbl MEXKAY YIOBOJLCTBUSIMH M acKe-
TU3MOM. ODTH 3THYECKHE TOHSATHS MOXXHO MpHMe-
HUTh K OOJIACTH TIPUHSTHS 3aKOHOJATEIBHBIX pe-
IIeHNUH, MOCATAIONINX HA YEJIOBEUYECKYI0 CBOOOY.
YMepeHHbIM OyeT TOT MPEACTaBUTENbHbIN OpraH,
KOTOPBIN CIEAyeT CPEANHHBIM IyTEM W BHIOMpPAET
pemeHne MeXIy OBYMsI KpaWHOCTSMHU: dpe3Mep-
HOW BMEIIATEIbCTBOM B YAaCTHYIO ABTOHOMHIO H
a0CONIOTHOM TMACCHUBHOCTBIO B yIOBIIETBOPEHUH
JIECTBUTENBHO 3HAYUMBIX OOIIECTBEHHBIX HYXKI.
IIpenebpexenre yMEpeHHOCTBIO B AEATENbHOCTH
aIMUHUCTPATUBHBIX OPTaHOB YpeBaTo HEdPdeK-
TUBHOCTBIO WJIM YCIIOBHBIM «3aKpy4HMBaHHEM Ta-
ex». KpaifHoctu B BEIOOpE CPEACTB HE MO3BOJISIOT
JOCTUYh ONTHMAJBHOTO pe3yjibraTa IPaBOBOTO
peryIupoBaHUs.

YMepeHHOCTh TakXKe HaXOMUTCS B OCHOBE
JManora KOHCTUTYLIIMOHHOM IOCTHIIMU C 3aKOHOMa-
TeneM (OTYacCTH aJIMUHHCTPATUBHBIMH OPTaHAMH)
U WHBIMH cyaaMmd. BeiOupas Mexny KpaWHUMH
MOJIENISIMUA CYJIEHCKOTO TMOBEAEHUs (CaMOOTpaHu-
YEeHHEeM WM AaKTHBU3MOM), KOHCTUTYLIHOHHBIN
Cynbs TBITaeTCs OalaHCHPOBAaTh BO B3aMMOOTHO-
HIEHUAX C «IIOJIMTUYECKUMU» OpraHaMu WIH JIpY-
ruMu cynamu. [lpryuem BEIOOp TOM Wil UHOM CTpa-
TErHy HEePeIKO 3aBHCUT OT MO3UIINU 3aKOHOJATeNs
(ero gmuTenpHas TACCHBHOCTb 0O0YCIOBIMBAET
Oonee WHTEHCHUBHBI KOHCTHUTYI[MOHHBIM KOH-
TPOJIb) WIIM TPEIMETHOW 00JacTH (BOMPOCHl 000-
POHBI WJIM BHEIIHEH MOJUTHKU TpPeOYIOT 3HAYH-
TEIBHOTO YBa)KEHHSI CO CTOPOHHI cyna). Bmecrte ¢
TEM CEpeIUHHBIA IyTh WHOTAA YpeBaT aMopaib-
HOM HEUTPAJIBHOCTBIO, @ IOIBITKA HCKYCCTBEHHOIO
CHHTE3UPOBAHMS B KOHCTUTYLIHOHHOM CYJIOIPOH3-
BOJICTBE NMPOTHUBOMOIOKEHHBIX ATHUECKUX MOIXO0-
JIOB MOXKET TOJPBIBATh MpPENCKa3yeMOCTh CyaeM-
ckoro moBeneHus. [locnenauii ¢pakTop BIHsET HE
TONIPKO Ha WTOTOBBIE PEHIEHHUA MO KOHKPETHOMY
JleNry, HO M Ha HE3aBHCHMOCTh KOHCTUTYLIHOHHOT'O
MIPaBOCYIUS B IEJIOM.

The Constitutional Principle of Proportionality: an Interdisciplinary Approach

presenting arguments as ideologically neutral
deductions from certain immutable axioms, even if
they are in fact not axioms and references to them
are of purely fictitious character [...] It is much
harder to honestly reveal the true political and legal
background of decisions made or proposals put
forward, thereby demonstrating their being man-
made and inevitably revealing their immanent sub-
jectivity’ [14, pp. 18-19]. Interestingly, in a special
research on judicial culture in Central and Eastern
Europe, hyper formalism is seen as a sign of the
continuing socialist tradition. According to the as-
sessment of Zdenék Kiihn, a Czech researcher, it is
this approach that leveled the applied value of
principles and norms that had no textual fixation.
‘Legal principles, unless expressly stated in the
preambles of the socialist constitutions or codes, or
at least deducible from statutes, were not part of
socialist law... There were no unwritten principles
of law. Even if such principles had existed, they
would have never become binding in the system of
written socialist law’ [47, p. 541]. Consequently,
from a psychological point of view and in light of
the dominance of positivism, perception of the prin-
ciple of proportionality, which has no clear textual
fixation, will be a difficult task for law enforcers.
With regard to constitutional justice, in each
specific case behavior of a judge depends on the
appointment procedure, their personal convictions,
and their own previous social, political, or profes-
sional experience. Indirectly, such characteristics
influence self-restraint (activism) in the process of
making a unanimous decision by the majority of
constitutional judges. When a judge expresses a
dissenting opinion, balancing of conflicting private
and public interests takes place directly. From the
point of view of the proportionality principle in
constitutional proceedings, the continuing socialist
tradition or liberal views regarding the key prob-
lems arising in cases of protection of constitutional
rights are especially relevant. Finally, psychology
predetermines ethical assessment of the proportio-
nality of decisions made by the legislator and other

authorities.
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1.4. Ethics
The understanding of proportionality in con-

stitutional law is impossible without the ethical
concept of moderation as one of the cardinal hu-
man virtues. It involves a middle choice (the ‘gol-
den rule’) in actions and a path to a harmonious
life. Moderation is also closely related to reasona-
bleness. This virtue requires observance of a rea-
sonable measure between pleasures and asceticism.
These ethical concepts can be applied to the field
of legislative decisions encroaching on human
freedom. The representative body will be consi-
dered moderate only in case if it follows the mid-
dle path and chooses a solution between two ex-
tremes: excessive interference with private auton-
omy and absolute passivity in satisfying truly sig-
nificant social needs. Neglect of moderation in the
activities of administrative bodies is fraught with
inefficiency or ‘tightening the screws’. Extremes in
the choice of means do not allow achieving the
optimal outcome of legal regulation.

Moderation is also at the heart of the dialogue
between constitutional justice and the legislator
(partly administrative bodies) and other courts.
Choosing between the extreme models of judicial
behavior (self-restraint or activism), the constitu-
tional judge tries to balance in relationships with
‘political’ bodies or other courts. Moreover, the
choice of a particular strategy often depends on the
position of the legislator (who long passivity leads
to intensified constitutional control) or the subject
matter (defense or foreign policy issues require
considerable respect from the court). At the same
time, the middle way is sometimes fraught with
immoral neutrality, and an attempt to artificially
synthesize opposing ethical approaches in constitu-
tional legal proceedings can undermine the predic-
tability of judicial behavior. The latter factor af-
fects not only the final decisions on a particular
case but also on the independence of constitutional

justice as a whole.



Honoxcuxos A. B.

2. SI3bIKO3HAHME

JloCcTrKeHusl SI3bIKO3HAHMS BaXKHBI B IIPOIIEC-
ce OyKBaJbHOro (rpaMMaTHYECKOT0) TOJKOBAHHUS
KOHCTUTYIIMOHHBIX TpaB. M3 BCEro MEXIUCITUII-
JIUHAPHOTO apceHala pacCMaTPUBAEMBIH METOJ0-
JIOTUYECKUN TIPUEM HE KKETCS UYXKIBIM TSI Tpa-
TUITMOHHOW FOPUCTPYJIEHIIMN ¥ dYaIlle BCEro Huc-
MOJIb3YeTCA B MPAKTUKE KOHCTHUTYIMOHHOTO TIpa-
Bocyaus. BMecTe ¢ TeM MMEHHO SI3bIKO3HAHHE TI0-
Moraer Oojee TIIyOOKO YSACHHTH COJEpKaHHE H
CYUTHOCTh NMPHUHIUIIA COPA3MEPHOCTH B KOHCTHTY-
LMOHATIN3ME.

C Touku 3peHUsT MOP(POIOTUH COPA3ZMEPHOCTD
SIBJISIETCS CYIIECTBUTEIHHBIM, OMMCHIBAIOIINM Ka-
4ecTBO (COCTOSIHME) TpeaMera Wi sBiieHus. B
TOJIKOBOM CJIOBap€ pacCMaTpHBAEMBI TEPMUH
OIIpenensercsi B KauecTBE COOTBETCTBUA «MEXKIY
4yeM-100 1Mo pa3MepaM, BENTHYUHE, Ka4eCTBY, JOC-
TOMHCTBY U T. 1.» [18, c. 657]. [Ipuuem B Takom
OIIpeNeNeHNt COPa3MEepPHOCTh OTOXAECTBISETC, C
OJHOW CTOPOHBI, C COOTBETCTBHEM, KOTOPOE SIBIIS-
ercs Hamboiee OIM3KUM CHHOHUMOM JUIS pac-
CMaTPUBAEMOr0 MOHSTHS, C JIPYrOil CTOPOHBI, C
MEpUJIOM, T.€. HEKMM CPEICTBOM OIIEHKH SIBICHUN
U mpeaMeToB. B mocnenneM ciydae moxXoKUi BbI-
BOJI CJIEAYET W3 aHaIn3a MPOUCXOXKIEHUS OTHOK O-
PEHHOTO CYIIECTBUTENBHOIO Mepa, KOTOPBIH HC-
none3yercs B wactu 3 crateu 55 KoucTutyrmm
P®. 1o 1aHHBIM ATUMOJIOTUYECKOT O CI0Baps Mepa
o003HayUajga PyCCKyI0 HapOAHYIO EIWHUILy H3Me-
peanst («cocyd IUIsl M3MEPEHHs CHIMy4duX Ted,
BMENIAIONINNA KOJIUYECTBO, PABHOE 3TOM €AMHUIIE
emkoctu») [33, c. 508]. 3mecs mepmio (macmirad)
OTHOBPEMEHHO O3Ha4aeT KOJMYECTBO B3BEIIMBae-
Moro. MHTepecHO, 4TO paccMarpuBaemasi KOpeH-
Hasg OCHOBa TOHSTHS COPa3MEPHOCTH COBIAJAET
[0 JPyroMy 3HA4YEHUIO B IMPACIaBSIHCKUX A3BIKAX
(Mépa, MUPB) ¢ APEBHECHMHAUUCKAM TEPMHUHOM
(matra, mitra), KOTOphIii 0003HaYaeT, B CBOIO OYe-
pens, Mup, coto3, morosop [33, c. 508]. B mmane
3TUMOJIOTHH COPa3MEPHOCTH MMOKA3bIBAET BO3MOXK-
HOCTh MCHOJIB30BaHUS JAHHOTO TOHATHS A 000-
3HAUEHHS TIPOILIeCcCa COTJIACOBAHMS KakKue-Trubo
YCIIOBHI U UX PE3YBTAT, T. €. MEPHOE YPEryIHpO-
BaHHE KOH(MIMKTYIOMMX HHTEpecoB. Kpome ToroO,
Mepa COOTHOCHTCSI CO CIIOBOM «MHUpP» KaK yCTpOH-
cTBa cenbckod obmmHbL. [locnennee ke oToxie-
CTBIISIETCSl CO «BCEM CBETOM, OOIIECTBOM» U TPO-
M3BOJHO OT TaKMX KaTeropuii, Kak «corjacue, mo-
JIIOOOBHBIN CO03, ApYk0a», WU HCIOIb3YETCS
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JUIA OTIMCAaHUSl TAPMOHHYHOTO COCTOSHHS («yCIIO-
KOUTBCS, XPaHUTh CITOKOMCTBHUEY) [32, c. 37].

CMpBICTT aHATM3UPYEMOr0 KOHCTUTYIIHOHHOT'O
MPHUHIUIA TAaKXKE MOXET OBITh PACKPBIT depes
npuiiaraTelnbHOEe «copa3MepHbIi». Tak, mo omnwuca-
Huto B. Jlans, copa3mepHbId ompeaensercs Kak
«COOTBETCTBEHHBIM, NPUIMYHBIA 110 pa3Mepam
CBOWM, YTO BIIOPY, KCTAaTH, UJIET, TOIHO, COTJIACHO
¢ morpebHocTsiMu u BKycom» [10, c. 274]. Cospe-
MEHHBIA TOJIKOBBIC CIIOBApH IOXOXHM 00pazoM
OIMCHIBAIOT MPUJIaraTeIbHOE «COPa3MEpPHBI» Kak
«COOTBETCTBYIOIINI KaKOW-INO0 Mepe Mo BEIUYH-
HE, pa3MepaM WM OOJaJaroNIuii MpaBUILHBIM
(TpomopLMOHANTEHEIM) COOTHOIIEHHEM YacTeil, T.
€. HaXOJSAIIHMICS B COTTIACHU C KaKUM-TTHOO MepH-
mom» [5, c. 1237].

Hakonern, copazMepHOCTh MOYKHO OIPEAEINUTh
WCXOJIl M3 CMBIC/Ia COOTBETCTBYIOIIETO TJaroa.
B TonkoBom ciioBape  B. lans  0JHOKOpEHHOM
[JIaroJl «COpa3MEepPUTh OINpenemsiercs KaK «coria-
COBaTh, CBEPCTHIBaTh, MPHUHOPABINBATH, YpPaBHU-
BaTh IO KOJIMYECTBY WJIHM IO KAYECTBY, IPUMEHATH
W TIPUMEHSTbCA WM ypaBHOBemmBaTh» [10, c.
274]. Ceityac JIMHTBUCTBI MHTEPIPETUPYIOT 3TOT
[JIarojl aHAJOTHYHO: «YCTaHOBHUTH COOTBETCTBHE
WJIN TIPUBECTH B COOTBETCTBHE C YEM-IMOO 1O Be-
nuumHe, pazmepam» [5, c¢. 1237]. Tem campm ¢
Y4EeTOM SI3BIKOBOTO 3HA4YEHHS IO COpa3MEpHO-
CTBIO CIIeyeT NMOHUMAaTh ONpEeIeIeHHOE KadecT-
BEHHOE COCTOSHHE HOPMAaTHBHOTO COJEpKaHUs
KOHCTUTYIIMOHHBIX TIPaB B PE3yJbTaTe UX B3BEILIN-
BaHHA (COOTHECEHHs) C KOJIMYECTBEHHBIMHU IOKa-
3aTesIMA MEPONPHUITHI TOCYIapPCTBEHHON BJIACTH
[0 JOCTH)KEHHIO IMyONMYHBIX IIeNiel HCXoms H3
3aJJaHHOTO MaciTada KOHCTUTYIIHOHHOCTH.

JlyumieMy DOHMMaHHUIO CaMOro paccMaTpH-
BaeMoro (heHoMeHa W €ro YacTHBIX HPOSBICHUN
CIIy’)KUT BBISICHEHHE CHHOHHMOB CJIOBA «COpa3Mep-
HOCThY». CripaBOYHBIEC H3AaHUS B Ka4ECTBE €ro CU-
HOHMMOB Ha3bIBaIOT «COOTBETCTBHE» U «IIPOIOP-
LUOHANBHOCTEY [2, ¢. 473]. B mpyrux cnernuanb-
HBIX W3aHUSAX MPHUBOIUTCA OoJjiee MIMPOKHM P
CHHOHUMOB JUISI COPa3MEPHOCTH: «COOTBETCTBUE,
c000pa3HOCTh, TapMOHUS, CO3BYYHOCTb, aJIeKBaT-
HOCTb, IPOTIOPIIMOHATBHOCTEY [26, c. 432].

Ucxons wn3 npaktukd KOHCTUTYLIMOHHOTO
Cyna PO mist moHATHS COpa3MEpHOCTH HamOOIb-
IIMI MHTEpEC MPEACTaBISIET TAKOM CHHOHUM, Kak
COOTBETCTBHE. JTO CIIOBO SBIIIeTCS Hambomee
OJMM3KUM TI0 3HAYEHHIO, B HEM 3aJIOKE€Ha TJIaBHAs
OTJIMYUTENbHAS YepTa HCCIEIyeMOro KOHCTUTY-

Dolzhikov A. V.

2. Linguistics

Linguistical aspects are important in the
process of literal (grammatical) interpretation of
constitutional rights. Among all the means of the
multidisciplinary approach, the method under con-
sideration does not seem alien to traditional juri-
sprudence and is most often used in constitutional
proceedings. At the same time, it is linguistics that
helps to better understand the content and essence
of the principle of commensuration (proportionali-
ty) in constitutionalism. From the point of view of
the Russian language, the word sorazmernost’
would be more correctly translated into English as
‘commensuration’. However, in the English-
speaking academia, proportionality is a more con-
ventional appellation. The present paper, unless
specified otherwise, mainly uses the term
‘proportionality’. In Section 2 (‘Linguistics’), in
order to distinguish between the Russian words
sorazmernost’ and proportsional’nost’, the former
is rendered ‘commensuration” and the latter
‘proportionality’.

From the point of view of morphology,
‘commensuration’ is a noun describing the quality
(condition or state) of an object or phenomenon. In
the explanatory dictionary, the term in question is
defined as a correlation ‘between something in
size, dimension, quality, value, etc.” [18, p. 657].
In this definition, commensuration is identified, on
the one hand, with correlation, which is the closest
synonym for the concept under consideration, and,
on the other hand, with measure, i.e. benchmark
for assessing phenomena and objects. In the latter
case, a similar conclusion follows from an analysis
of the origin of the single-root noun ‘measure’,
which is used in Section 3 of Article 55 of the
Constitution of the Russian Federation. According
to the etymological dictionary, ‘measure’ designat-
ed a Russian national unit of measurement (‘a ves-
sel for measuring loose substances containing such
an amount of those that is equal to this unit of ca-
pacity’) [33, p. 508]. Here, measure (scale) simul-
tancously means quantity of the weighed. It is
noteworthy that the root of ‘commensuration’ in its
different meaning in the Proto-Slavic languages
(mépa, mupwv) coincides with the ancient Indian
term (matra, mitra), which means ‘peace’, ‘union’,
‘agreement’ [33, p. 508]. In terms of etymology,
commensuration shows the possibility of using this
concept to denote the process of balancing condi-
tions and their result, i.e. peaceful settlement of
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conflicting interests. In addition, ‘measure’ is re-
lated to the old-Russian word mir (mipv) as a a
self-governance system of a rural community. The
latter is identified with ‘the whole world, society’
and is derived from categories such as ‘consent,
amicable union, friendship’ or is used to describe a
harmonious state (‘calm down, keep calm’) [32,
p. 37].

The meaning of the analyzed constitutional
principle can also be revealed through the adjective
‘commensurate’. According to V. Dahl’s descrip-
tion, ‘commensurate’ is defined as ‘appropriate,
decent in size, something that is just right, suits,
meets the needs and taste’ [10, p. 274]. Modern
dictionaries similarly describe the adjective ‘com-
mensurate’ as ‘corresponding to some measure in
size, dimension or having the correct (commensu-
rate) proportion of parts, i.e. being in agreement
with some measure’ [5, p. 1237].

Finally, commensuration can be determined
based on the meaning of the corresponding verb. In
his explanatory dictionary, V. Dahl defines the
cognate verb ‘commensurate’ as ‘harmonize, make
up, equate, equalize in quantity or quality, apply or
balance’ [10, p. 274]. Nowadays, linguists interpret
this verb in a similar way: ‘establish correspon-
dence or bring into conformity with something in
quantity, size’ [5, p. 1237]. Thus, taking into ac-
count the linguistic meaning, commensuration
should be understood as a certain qualitative state
of the scope of constitutional rights as a result of
their weighing (correlation) with quantitative indi-
cators of government actions towards achieving
public goals based on the stated scale of constitu-
tionality.

Clarification of the synonyms for the word
‘commensuration’ facilitates a better understanding
of the considered phenomenon and its particular
manifestations. Reference books contain ‘corres-
pondence’ and ‘proportionality’ [2, p. 473] as its
synonyms. Other specialized publications contain a
wider range of synonyms for ‘commensuration’,
such as ‘correspondence, conformity, harmony,
consonance, adequacy, proportionality’ [26,
p. 432].

Based on the rulings of the Constitutional
Court of the Russian Federation, among the syn-
onyms for ‘commensuration’ of most interest is
‘correspondence’. This word is the closest one in
meaning; it contains the main distinguishing fea-
ture of the constitutional principle under research.



Koncmumyyuonnviii npunyun copazmepHocCmu. MelcOUCYUniuHapHulii n00Xo00

[IMOHHOTO TIPWHIHITA. Benb I JOCTHXKEHUS Ka-
YecTBa COPa3MEPHOCTH HEOOXOIUMO OCYIIIECTBUTH
COOTHECEHHE MEKIY JBYMsI SBJICHUSIMHU WM
npenMeramu. KpoMe TOro, B OCHOBE KaTETOpHH
«KOHCTHUTYITMOHHOCTBY TAKXK€ JISKHUT MOHSATHUE CO-
OTBETCTBUS MKy MpeanucanusiMu KoHCTUTymm
KaK KOHTPOJHHBIM MAcCIITa0OM W MPOBEPSIEMBIMU
HOpPMaMH 3aKOHOB ¥ HHBIX 0OBEKTOB KOHCTUTYIIH-
OHHOT'O CyIeOHOro HOpMOKOHTpOJsl. C 3TUX MO3U-
IUA MOYXHO OOPaTUTHCSA K HAyYHBIM JHUCIUILIM-
HaM, KOTOpble MMEIOT Ooliee MPUKIIaJHOE 3HAde-
HUE B CyIcOHOM B3BCIIMBAHMM YaCTHBIX W IyO-
JIMYHBIX UHTEPECOB.

3. 9KoHOMHKA, COI[HOJIOTHS
H MO TOJIOTHSA

3.1. dxonomuka

B oreuecTBEHHONH JKOHOMHUYECKON Hayke
TEPMHUH «COPa3MEPHOCTHY» (IIPOMOPIIMOHATHHOCTD)
OTOXKJECTBIIAECTCS C COOJIIOJICHUEM <«IIPOIOPINH,
paIOHATBHBIX CTPYKTYPHBIX COOTHOIIEHHWH B
9KOHOMHKE, COTJIACOBAHHOTO Pa3BUTHS OTpaCIEH,
cdep, permonoBy [28, ¢. 335]. B aToit mucuummae
TaKKe MIMPOKO HCIOIB3YETCs POACTBEHHOE IOH -
THE HSKOHOMHYECKOro pasHoBecus. [lo MHeHHIO
Mioppess Mwirelita [Murray Milgate], anamm3
paBHoBecus (ot anri. Equilibrium) siisiercst «oc-
HOBOH, Ha KOTOPOH SKOHOMHYECKast TeopHs Obliia B
COCTOSIHMH CO37aTh MYCTh M HE3HAUUTENbHBIE TIpe-
TEH3WHM I CBOero ‘“‘HaywyHoro” craryca» [50,
p. 3851]. Ilo omenke HaydHoro corpymaanka Koi-
nemxka Keunca B KeMOpumKCKOM yHHBEpCHUTETE,
paBHOBECHE HE MPOCTO «CTAJIO IEHTPAIHLHON Opra-
HU3YIOILEH KaTeropuen, BOKPYr KOTOPOM JOAKHA
ObLTa CTPOMTHCS DKOHOMHUYECKas TEOpHs», HO HE
MeHee MPUMEYaTeNIbHO, YTO «pOopManbHOE BBElC-
HHE€ ITOM KOHIENIINH B SKOHOMHYECKYIO HAYKy
ACCOIIMUPYETCS] C TEMH CaMbIMH aBTOPAaMH, YbH
MMEHa TECHO CBSA3aHBI C 3aKJaJIbIBAHHEM OCHOB —
“aToit Hayku » [50, p. 3853].

Taxk, B Tpygax oIHOTO M3 OCHOBOITOJIOKHHKOB
9KOHOMHYECKON Teopun Amama CMHUTa, KOTOPBIA
W3BECTEH CBOCH HIeCH «HEBUIANMOU PYyKH», (hax-
TUYECKH ObUIO 000CHOBAHO CTPEMJICHHE O0IIEeCTBa
K PaBHOBECHIO C YUETOM E€CTECTBEHHBIX 3KOHOMH-
4ecKuX ycnoBuid. OMHUM W3 TaKWX YCIOBHH BBI-
CTyHaeT eCTeCTBEHHas IIeHa, KOTopas «... KaK Obl
MPEACTABISET COOOM IEHTPATBHYIO IEHY, K KOTO-
pOW TOCTOSIHHO TSTOTEIOT LIEHBI BCEX TOBAPOB.
Pasnmuunble ciaydaliHple 00CTOSATENHCTBA MOTYT
WHOTJIA JIEpKaTh UX Ha 3HAYUTENBHO OoJiee BHICO-
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KOM YpOBHE, a MHOTJa MOHW)XaTh MX IO CpaBHe-
HUIO ¢ Hero. Ho KakoBbI Obl HY OBLIH MPENSTCTBUS,
KOTOpBIE€ OTKJIOHSIOT LIEHBI OT 3TOT'0 YCTOHYHMBOTO
IIEHTPa, OHM IOCTOSHHO TATOTEIOT K Hemy» [27,
c. 112]. JIpyroii KiacCWK SKOHOMHYECKOW MBICTH
k. Ct. Muis BUIe B paBHOBECHH ITPEXKIE BCe-
r0 CTaTUYECKOE COCTOSHWE, OTIWYasl €ro OT JIBU-
KYIIMX CHJI OKOHOMHYECKOH cuctemsl: «Hawm
MIPECTOUT €Ile PacCMOTPETh YKOHOMHYECKHE YC-
JIOBHSI YEIOBEYECKOT0 OOIECTBa, MOABEPKEHHOTO
W3MEHEHUSIM, TEM CaMbIM MBI JIOTIOJHUM HAIly
TEOPHUIO PaBHOBECHUS TEOpHEH IBMIKEHHS, IOIMOJ-
HUM pazzpen “CraTuka” MOJUTHYECKOH SKOHOMUHU
pazmenom “/Iunamuxa’ [20, c. 7].

Ucxonst n3 takux oOIIETEOpeTUYECKUX Mpel-
CTaBJIEHUH HKOHOMHYECKOE PABHOBECHE MOXKHO
00HApYXUTh B PAa3IHYHBIX Ccdepax HKOHOMHYE-
ckoif cucremsl [53]. C TOUKH 3peHHS MHKPOIKO-
HOMHKH PBIHOYHOE PABHOBECHE OMPEIENAETCS KaK
paBHOBECHE MEXIY CIPOCOM U TPEATIOKEHHEM.
AHaIOrMYHBIM 00pa30M PaBHOBECHE TAKKE CUHTA-
€TCAd OCHOBOM MAaKpOIKOHOMHUYECKUX Mmojenei. B
obmactu (puHAHCOB paBHOBECHE COCTOMT B COTJa-
COBaHHUM TpeOOBaHUI peaNbHBIX (TIPOU3BOIUTEIb-
HbIC) aKTHBOB W KalUTaJIOM mpeanpustus. s
MEHEe/DKMEHTa PaBHOBECHE TNPENOMpPENeNsieT mpo-
LIECC TPUHATUS YIPABICHYECKOTO PEIICHUs, OIl-
THMaJbHOCTh KOTOPOTO 3aBHUCUT OT B3BEIINBAHUS
OOBEKTUBHBIX U CYObEKTHBHBIX (DAKTOPOB, IOJIO-
KHUTEIBLHBIX U HETAaTHBHBIX CTOpOH. [Ipuyem Hau-
Oosiee MPYMEHNM B SKOHOMHYECKOM aHAJIN3€e Mpa-
Ba YINpaBJICHUYECKUN 10 CBOEH MIpHUPOJE MpOlecC
aHaynu3a BeIroa u uszaepkek (ot anrit. Cost-benefit
analysis) [37; 51; 59]. CyTs naHHOTO MHCTPYMEH-
TaJbHOTO TIOAXOAAa COCTOWT B YCTaHOBJIEHUHU
CTOMMOCTH BBITOZl U M3IEPKEK, a TAKKe UX CpaB-
HEHUS B OTHOIICHWW ONPEAETICHHON IesITeIbHO-
CTH, YaIle BCETO SKOHOMUYECKOW. KOHEUHOM 11110
TaKoOro aHalM3a ABJSETCSA JOCTI)KEHHE ONTHUMAb-
HOTO paBHOBECHS BBHITOI W m3zaepkek. HecomueH-
HBIM JJOCTOWHCTBOM aHaJIM3a BBITO/ M M3/IEPIKEK C
TOYKH 3PEHUSI KOHCTUTYIIOHHOT'O CYIOIPOM3BO/I-
CTBa BBICTYNAeT MpHUBEIEHHE PA3IUIHON SKOHO-
MHYECKON U COIUAILHON JACITEILHOCTH K O0IIeMy
3HAMEHATEITI0, MO3BOJISIONIEMY OoJiee TOYHO ypaB-
HOBEIIMBaTh KOHMIMKTYIOIME HHTepeckl. Hanpu-
Mep, TPY OIEHKE 3aKOHONATENFHOT0 WM aMHUHH-
CTPaTHUBHOTO PETYIMPOBAHUS 3a9acTyIO0 HE IPOBO-
IUTCS OLIEHKa WX JKOHOMHYECKHX MOCIIEACTBHH,
KOTOpBIE C TOYKU 3PEHHS PaccMaTpPUBAEMOTrO MO~
X0/1a TTOJIIAI0TCA U3MEPEHHUIO.

The Constitutional Principle of Proportionality: an Interdisciplinary Approach

Indeed, in order to achieve the quality of commen-
suration, it is necessary to correlate two phenome-
na or objects. In addition, the category ‘constitu-
tionality’ is also based on a correspondence be-
tween the provisions of the Constitution, as a con-
trolling scale, and the verifiable norms of laws and
other objects of judicial review. In this regard, it is
possible to turn to academic disciplines, which
have a more applied value in judicial balancing of
private and public interests.

3. Economics, Sociology and Political
Science

3.1. Economics
In Russian economics, the term ‘proportio-

nality’ is identified with the observance of ‘propor-
tions, rational structural relationships in the econ-
omy, coordinated development of industries,
spheres, regions’ [28, p. 335]. The related concept
of economic equilibrium is also widely used in this
discipline. According to Murray Milgate, equili-
brium analysis ‘has been the foundation upon
which economic theory has been able to build up
its not inconsiderable claims to ‘scientific’ status’
[50, p. 3851]. According to the researcher at
Queens’ College, Cambridge University, ‘equili-
brium’ not only became a ‘central organizing cate-
gory around which economic theory was to be con-
structed’; it is equally noteworthy that ‘the formal
introduction of the concept into economics is asso-
ciated with those very writers whose names are
closely connected with the foundation of economic
science’ [50, p. 3853].

In his works, Adam Smith, one of the found-
ers of economic theory, known for his idea of an
‘invisible hand’, substantiated the society’s pursue
for equilibrium, taking into account natural eco-
nomic conditions. One of such conditions is the
natural price, which ‘is, as it were, the central
price, to which the prices of all commodities are
continually gravitating. Different accidents may
sometimes keep them suspended a good deal above
it, and sometimes force them down even somewhat

below it. But whatever may be the obstacles which
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hinder them from settling in this center of repose
and continuance, they are constantly tending to-
wards it.” [27, p. 112]. J. S. Mill, another classic of
economic thought, saw in equilibrium primarily a
static state, distinguishing it from the driving
forces of the economic system. ‘We still have to
consider the economic conditions of mankind as
liable to change,’ the scientist writes, ‘thereby add-
ing the theory of motion to our theory of equili-
brium — the Dynamics of political economy to the
Statics” [20, p. 7].

Based on such general theoretical concepts,
economic equilibrium can be found in various
areas of the economic system [53]. From the point
of view of microeconomics, a market equilibrium
is defined as the relationship between supply and
demand. Similarly, equilibrium is also considered
the basis of macroeconomic models. In the field
of finance, equilibrium is revealed in balancing
the requirements of real (productive) assets and
the capital of an enterprise. In management, equi-
librium predetermines the process of making a
managerial decision, whose optimality depends
on weighing the objective and subjective factors,
positive and negative aspects. Moreover, the most
applicable in the economic analysis of law is the
managerial nature of the process of cost-benefit
analysis [37; 51; 59]. The essence of this instru-
mental approach is in establishing the value of
benefits and costs, as well as their comparison in
relation to a certain activity, most often an eco-
nomic one. The ultimate goal of such an analysis
is to achieve an optimal balance of benefits and
costs. The undoubted advantage of the cost-
benefit analysis in terms of constitutional pro-
ceedings is the conversion of various economic
and social activities to a common denominator,
which makes it possible to balance conflicting
interests more accurately. For example, when as-
sessing legislative or administrative regulation,
their economic consequences are rarely evaluated,
although they can be measured through economic

analysis of law.



Honoxcuxos A. B.

Takoil MHCTpYMEHTANbHBIA MOJIXO0 MOIYYHIT
HIUPOKYK IOAJIEPKKY B HOPUCHPYIEHUUU Cpeau
CTOPOHHUKOB MIKOJBI «IIPaBO W 3KOHOMHKa». Ee
Hambonee ApKUM MpeACTaBUTENeM sBisercs Pu-
yapya [Tosuep [Richard Posner]. DtoT amepukaHn-
CKHH IOPUCT OCHOBLIBACTCA B CBOUX PACCYXJICHU-
six Ha Teopeme Pomampma Koysa [Ronald Coase]
[36], koTopast B ympoleHHoH Gopme mpeacTaBie-
Ha P.IlosHepom crexyrommM o00pa3oM: eciiu
TpaHCakInKu (TMMOHMMaeMble B KadecTBe J00O0
JEeSITeTbHOCTH, BIHSIONIEH Ha HMCIIONB30BAaHUE pe-
CypcoB) ObUTH OBI JIUIIICHBI U3IIEPIKEK, TO IEPBO-
HayaJbHOE pacHpeesieHHe MpaB COOCTBEHHOCTH
HE BJIMSUIO Obl HA OKOHYATENILHBIA CIIOCO0 MCITONb-
30BaHusA coOcTtBeHHOCTH [57, pp. 6—7]. daktuye-
CKM TaKasd TpaKTOBKa IIpe€Arnojaract MUHHMMU3aA-
U0 BHCIIHHX ITO OTHOIICHUIO K YKOHOMHYECKOMN
cucreMe (GakTopoB (PKCTEPHAJIMA, HAIpUMeEp, TO-
CYIlapCTBEHHOT0 BMENIATEIhCTBA), 32 CUET Yero
Y4aCTHUKHW PBIHOYHBIX OTHONIEHUH JOCTUT AT
paBHOBECHOTO coOcCTOstHUS. [lomoOHBIE TMOMX OB
P. [To3nepa Gasupyrorcss Ha MOHATHH 3((HEKTHB-
HOCTH, KOTOPOE CYHMTAETCS I IKOHOMHYECKOIO
aHaJIM3a IIpaBa BaXXHBIM OTUYCCKHM KPUTECPUEM
NPUHATUA PCIICHUSA, B TOM YHUCIIC T'OCYJapCTBCH-
HOM TONWTHUKH TIO pAaclpeeieHuI0 PEeCypCoB.
[Ipuuem mnousTHE 3(PPEKTHBHOCTH HCXOAWT U3
OTOXKJECTBJIEHUS YEIOBEKa C PAIllMOHAIBHBIM MakK-
CHUMHU3AaTOPOM CBOUX KU3HCHHBIX YCTpeMJIeHI/Iﬁ u
JUYHOH BBITOABI [57, p. 12].

C toukwu 3penns P. [lo3Hepa, conpanbHbie U3-
JIEp KKK (HampuMmep, TIepegavya pecypcoB uepes
HajorooOnoXxeHne OT Ooratomy K OexHOMY)
YMEHBIIAIOT O60raTcTBO O00IIECTBa, TOTAA KakK dYa-
CTHBIE U3JIEPXKKU CBsI3aHBI JIUIIb C IIepepaclpese-
nenueMm atoro OorarctBa [57, p. 7]. Ilpumenu-
TEJIbHO K ITPUHIUITY COPa3MCPHOCTU TaKoH moaxon
OTAACT B CHUIIy MHUHUMAJIbHOCTU M3ACPIKCK IPCI-
MoYTeHUe 00JaCTH YaCTHOIPABOBBIX OTHOIICHUH,
rze odiee 0OraTCTBO YBEITHYMBAETCS MM TOJIBKO
nepepacnpenensierca. Hanmporus, ncxoas u3 BbICO-
KX H3AEPKEK 0011ee 60raTCTBO COKpaNaeTcs Ipu
pacnpeneneHuH MyOIMYHBIX PECYpPCOB, KOTOpOE
COOTBETCTBCHHO OOJI?’KHO OLITH MHWHUMU3UPOBAHO.

Hannast wMeromojorus ObUla IOABEPTHYTA
BIIOJIHE OOOCHOBAaHHOW KpPUTHKE CO CTOPOHBI
MPEACTaBUTEICH MOpaIbHONH (QHIOCOPHH MpaBa
[38] ¥ CTOPOHHHUKOB KPUTHYECKUX FOPUIAICCKUX
nccnenoBanmii [46]. Tak, kputukys Hanbomee pa-
JAUKAJIbHBIX HpeHCTaBHTeﬂeﬁ IIKOJIBI 3KOHOMUYEC-
ckoro anamm3a mpasa, Jynkan Kennemu [Duncan
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Kennedy] yka3piBaeT Ha HECOCTOATEIHLHOCTh ITOU
METOZOJIOTMH B TPETEeH3WH Ha YHHUBEPCAIbHOE
IIpUMEHEHUE BO BCeM IpaBonopsiake. Takoil cno-
cO0 TPUHSATHS PEIIeHHN CYIbSMH, 3aKOHOIATENS-
MU | YIIPaBJIEHI]AMH O COTIACOBAHUM BBITOA M TI0-
Tepb BCEX 3aWHTEPECOBAHHBIX CTOPOH MpPH BCEH
CBOEH KaXyIIEHCs HEUTPaTbHOCTH HEU30EKHO
MpEeAIoaaracT NpOTUBOPEUMBBIA MOpAJIbHBIN BbI-
6op [46, pp. 387-388]. Kpome Toro, mo MHEHHIO
npodeccopa ['apBapackoii MIKOJBI TIpaBa, MPE-
CTaBJIEHHAS METO/IOJIOTHS HE YUYUTHIBAET KPUTEPHIA
«IUCTPUOYTHUBHOM  CHPABEIJIMBOCTH,  KOTOPBIH
JOJDKEH O0YCIIOBIIMBATH HECOTJIachue C JIUKTATOM
3¢ (HEeKTUBHOCTH B KOHKDPETHBIX JeNax WM Ha-
MPaBJIATh HAll BBIOOp, €CIM CYIIECTBYIOT Ooiee
yem oaHO 3(pdexkruBHOE pemieHue» [46, p. 388].
Pacnipoctpansisi Takyr0 KpUTHKY Ha 00JacTh KOH-
CTUTYIIMOHHBIX TIPaB, MOXKHO YBUJIETH, YTO WHOT/AA
MIPUHATOE B paMKax paccMaTpHUBaeMON METOHOJIO-
UM Hanbosee BRITOHOE 1151 000MX CTOPOH peliie-
HHE B JIEHCTBUTENHHOCTH KOMIIEHCHPYETCS W3-
JepKKaMU TPEThUX CTOPOH. B mocnenHem ciydae
pedb MOXET WATH O Bpele SKOIOTMYECKHUM WU
COLMAJIBHBIM HMHTEpecaM. B urTore nelCTBUTENBHO
paBHOBECHOE pelIeHne OyeT mpeamnonaraTh TaKon
pe3yabTaT B3aMMOZICHCTBHUS AJIEMEHTOB SKOHOMH-
YECKOW CHCTEMBI, KOIrZla 3TH 3JIEMEHTHl HaXOIATCS
B TOYKE ONTHMAJbHOTO cocTosHuA. OmHaKo mpH
MPUHSATAHA COPa3MEPHOT0 PEIIeHUsl AODKHBI YUu-
THIBATHCSl €0 COIMAJIbHBIE MOCIEACTBHS B OTHO-
IIEHWH BHEIIHUX JUISI SKOHOMHUKH, HO HE MEHee
3HAYNMBIX HHTEPECOB.

[Tomxomp! HIKOIBI SKOHOMHUYECKOTO aHaIH3a
IIpaBa HEOJHO3HAYHO BOCIPUHSTHI B POCCHUCKON
opucnpyaeHnui. C OfHOW CTOPOHBI, MPEACTABH-
TENW OTEYECTBEHHOW TEOpHUHU MpaBa HAXOAAT pac-
CMaTPUBAEMYI0O METOAOJNOTHIO XOTS U JIFOOOIBIT-
HOH, HO IIONPOCTY HENPUMEHUMON B POCCUHCKOM
npasonopsiake [3]. Eme Oonee paaukaiabHOU BBI-
[JIAIUT KPUTHUKA JAHHOM METOIOJIOTHHU OTAEIbHBI-
MM poccUCKMMU IuBHIMcTaMu. Hampumep, npo-
theccop Beicmieit mkonbr sxoHoMuKH A. 5. Kyp-
0aToOB CUMTaeT 3aMMCTBOBAHHE METOAOJIOTHH JKO-
HOMMYECKOTO aHajm3a mpaBa (OpMOH «Hacaxmie-
HUA TIOAXOA0B, XapaKTEPHBIX AJISl CHCTEMBI OOl e-
ro mpaBa (AaHTIIOCAKCOHCKOH TMPaBOBOW CEMBH)»
[17, c. 115]. Bo MHOrOM Takasi aBTOPCKasi KpUTHKA
Kacaercsi Oonee OOIMIMX BOMPOCOB FOPHCIUKIIHH
Koncturynuonnoro Cymga P®, koTropsie mposBiis-
FOTCSl TIPW HMCIIONIb30BAaHUH 3JIEMEHTOB HKOHOMMYe-
CKOT0 aHajw3a ImpaBa (3aMMCTBOBaHHE MHOCTpPaH-

Dolzhikov A. V.

Such an instrumental approach has received
wide support in jurisprudence among followers of
the ‘law and economics’ movement. Its most
prominent representative is Richard Posner. This
American lawyer bases his reasoning on Ronald
Coase's theorem [36], which is presented in a sim-
plified form by R. Posner as follows: if transac-
tions (understood as any activity affecting the allo-
cation of resources) are costless, the initial assign-
ment of property rights will not determine the ul-
timate use of the property [57, p. 6-7]. In fact, such
an interpretation presupposes minimization of fac-
tors external to the economic system (e.g., exter-
nalities of state intervention), due to which partici-
pants achieve an equilibrium state in market rela-
tions. Similar approaches of R. Posner are based on
the concept of efficiency, which is considered to be
an important ethical criterion of decision making,
including state policy on resource allocation, for
economic analysis of law. Moreover, the concept
of efficiency comes from the identification of a
person with a rational maximizer of his or her life
aspirations and personal benefits [57, p. 12].

From Posner’s point of view, social costs (for
example, the transfer of resources through taxation
from rich to poor) reduce the wealth of society,
while private costs are only associated with redi-
stribution of this wealth [57, p. 7]. In relation to the
principle of proportionality, this approach, due to
the minimization of costs, gives preference to the
field of private law relations, where the total
wealth increases or is only redistributed. On the
contrary, based on high costs, total wealth is re-
duced in the allocation of public resources, which
should accordingly be minimized.

This methodology has been subjected to quite
reasonable criticism from representatives of the
moral legal philosophy [38] and supporters of crit-
ical legal studies [46]. For example, criticizing the
most radical representatives of the school of eco-
nomic analysis of law, Duncan Kennedy points to
the failure of this methodology in its claim to uni-
versal application in the whole legal system. This
method of making decisions by judges, legislators

16

and administrators, which adds up the gains and
the losses of all parties concerned, notwithstanding
its apparent neutrality, inevitably involves contro-
versial value judgment [46, pp. 387-388]. In addi-
tion, according to the professor at Harvard Law
School, the presented methodology does not take
into account the criterion of ‘distributional equity’,
which might lead us to disregard for the dictates of
efficiency in particular cases or guide our choice
when there is more than one possible efficient so-
lution. [46, p. 388]. By extending such criticism to
the field of constitutional rights, one can see that
sometimes a decision made within the framework
of the methodology under consideration and being
the most advantageous for both parties, in fact, is
compensated by the costs of third parties. In the
latter case, one can talk about harm to environ-
mental or social security interests. As a result, a
truly equilibrium decision will assume such a re-
sult of interaction between the elements of the
economic system when these elements are at the
point of optimal state. However, when making a
proportionate decision, it is necessary to take into
account its social consequences concerning inter-
ests that are external to the economy but no less
significant.

The approaches of the economic analysis of
law movement are perceived ambiguously in Rus-
sian jurisprudence. On the one hand, representa-
tives of the Russian theory of law find the consi-
dered methodology, though curious, but simply not
applicable in the legal order of the country [3]. The
criticism of this methodology by individual Rus-
sian private law scholars is even more radical. For
example, A. Ya. Kurbatov, a professor at the High-
er School of Economics, considers borrowing of
the methodology of economic analysis of law to be
a form of ‘implanting approaches that are characte-
ristic of the common law system (the Anglo-Saxon
legal family)’ [17, p. 115]. In many ways, this crit-
icism of authors refers to more general issues of
jurisdiction of the Constitutional Court of the Rus-
sian Federation, which appear when using ele-

ments of the economic analysis of law (borrowing
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HOTrO TPaBOBOr0 OIbITA, PAKTHUYECKOS HOPMOTBOP-
YECTBO IIOJ BHJOM CYIECOHOM JIEITEIHHOCTH W
T.1.). COOCTBEHHO, METOIOJIOTUS YKOHOMHYECKOTO
aHalli3a Ka)KeTcsl OMAacHOW CKOpee B CHIIy €€ He-
MIPUBBIYHOCTH 1T OTEUCCTBEHHBIX YCIIOBHUH.

Illkonma «mpaBo W SKOHOMHKa» MpHOOpEsa
IIUPOKYIO TOMJIEPKKY B POCCUUCKON ITMBUIIMCTH-
K€, a B TOCY/IapCTBOBECHUHN OIpEE/INIa pacipo-
CTpPaHCHHE IOKTPUHBI KOHCTHTYIITMOHHOW 3KOHO-
MuKHU. [Io MHEHHUIO OHOTO W3 JHACPOB ATOrO Ha-
yuHoro HampasieHus I'. A. ['amxieBa, OCHOBHBIM
MPEIMETOM KOHCTHUTYITUOHHOW HSKOHOMHKH BEI-
CTYHalT «OOIIECTBEHHBIC OTHOIICHHUS, BO3HHU-
KAaIOI¥e MPY BMEIIATEIbCTBE ITyOJIMIHON BIACTH B
YaCTHYI0 9JKOHOMHYECKYIO JESATEIBHOCTh. llpm
ATOM TIpEeNeisl I PEryIupOBaHUS IKOHOMHUYE-
CKMX OTHOLIEHHH CO CTOPOHBI IMyOIMYHON BIIACTH
33Iaf0TCS TAKUMU BaKHCHIIIMMHY TSI KOHCTUTYITH-
OHHOT'O TIpaBa MPHUHITUIIAMHU, KaK TPaBOBOE TOCY-
JIapCTBO, MPONOPLHOHAIBHOCTh U COPA3MEPHOCTDY
[7, c. 39]. Takum 00Opa3omM, C TOYKH 3PEHUS KOH-
CTUTYIIMOHHOW DKOHOMHUKH COPa3MEpPHOCTH IIPEI-
CTaByIsIeT COOOW OMUH M3 LCHTPAJbHBIX MPHHIIN-
TIOB U CPEACTB MOICPKaHUs PABHOBECHS B XO3SHi-
CTBEHHOM >KU3HH.

Takue noaxo/ibl JaHHOW HAyYHOM IIKOJIBI 110
OTHOIIICHUIO K COPAa3MEPHOCTH YK€ OBLIH HCIIONb-
3oBadbl KoncturynmonusiM Cymom P® B omenke
BMEIIATEIhCTBA TOCYAAPCTBA B DKOHOMUYECKYIO
chepy [29]. Hanpumep, coriacHO ITOCTaHOBICHHUIO
ot 16 uronsa 2008 r. Ne 9-I1, «BmMeIaTenbCTBO ro-
CylapcTBa B OTHOIIECHUS COOCTBEHHOCTH HE JOJIK-
HO OBITH MPOW3BOJNILHBIM M HApyIIaTh PaBHOBECHE
MEXKIy TpeOOBaHUSIMH HHTEPECOB OOIIIECTBA U HE-
00XOTMMBIMH YCIIOBUSIMH 3alTUTHI OCHOBHBIX TPaB
JIMYHOCTH, YTO TMpEANnojiaraeT pa3yMHYIO copas-
MEPHOCTh MEXJy HCIIONB3yEeMBIMU CPEICTBAMH H
MpecienyeMon Meblo, C TEM YTOOBI 00ecIIeunBalI-
cs1 OalaHC KOHCTUTYILMOHHO 3alllUIIaeMbIX I[CHHO-
CTEH W JUI0 HE MOABEPTaioCh YPE3MEPHOMY 00-
pemenennio»'. TeM caMbIM HaXOKICHHE B KOH-
CTUTYIIHOHHOM  CYIOIPOU3BOJCTBE PAaBHOBECHS
MEXIY BMEMIATEIHCTBOM B JYKOHOMHYECKHE CBO-
0OIbI M 3alIATONM HHBIX COLMAIIBHBIX IIEHHOCTEH
SIBJISIETCS HEOTHEMJIEMBIM YCIIOBUEM YCTONYHBOTO
pa3BUTHSL

Baxnoii cdepoil mpuMeHeHHs MPUHIIUIA CO-
Pa3MEpPHOCTH B MPAKTHKE KOHCTUTYIITMOHHOTO TIpa-
BOCY[IMS BBICTYIAeT aHAINU3 BBITOI U H3IEPIKEK.

' Cm.: Cobpanne 3akoHOnaTenbcTBa Poccuiickoii deneparym.
2008. Ne 30, 4. 2, c1. 3695.
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[MoguepkuBasi HECIOCOOHOCTh SKOHOMHUKH paszpe-
OIUTh  JIIO0BIe  IOpUJHMYECKHE  MPOOJIEMBI,
M.U. OnguHmoBa cuuTaer TAaKOH MEXIUCIIUILIN-
HApHBIA MOJXOJ MPHUTOJHBIM JIMIIb MPH ONpEse-
JICHHOHM mocTaHoBKe mpobnemsbl. [lo MHeHHIO poc-
CHIICKOT'0 YYEHOro, «3KOHOMHCT CpaBHHBAaeT ABa
QIBTEPHATUBHBIX TPABOBBIX PEIICHUS, C TOYKH
3peHHs] COOTHOIIEHHUS WX BBITOJ M H3AEPKEK, U
MOXKHO CKa3aTh, YTO Ha Yallll BECOB OH KJaJeT
aJbTEepHATUBHBIE TPAaBOBble HOPMBI, HO HUX Beca
OIIPENENAIOTCS COOTHOLIICHUEM H3JIEP’KEK U BBITO,
BO3HUKAIOIIUX TpPHU KaXJOM W3 alIbTepHATUBHBIX
MpaBoBBIX pemneHuii. Hanbonpmuii Bec momydaer
Ta TpaBoBas HOpMa, KOTopast 3PGEKTUBHA WU JUISI
KOTOpOW COOTHOIIIEHHE M3JEpPKEK M BBITOA CKJIa-
IBIBACTCS B MONB3Y mociaeaaux» [21, c. 224]. Tem
CaMbIM TMOAOOHBIN MEXIUCITUIUITMHAPHBIN aHaIN3
MOJKET MCIIONb30BaThCS KOHCTUTYIIMOHHOM IOCTH-
nyell TPEeMMYIIECTBEHHO Ha CTaJud TPOBEPKH
MIPUTOIHOCTH U HEOOXOAMMOCTH KaK 3JEMEHTOB
MIPUHIIMIIA COPA3MEPHOCTH. 37eCh, C OJHON CTOPO-
HBI, TIPOUCXONUT B3BEIIMBAHHE BHITOA OT JOCTHU-
JKEHUS MyONUYHBIX IIEIeH, a ¢ JPyroil CTOPOHHI,
OCYILIECTBIISIETCS OLIEHKAa H3AEP)KEK, KOTOphIe He-
CYT YacTHBIE JIUIIa B pe3yJIbTaTe BMEUIaTeIhCTBA B
WX KOHCTUTYI[OHHBIE TIPaBa.

3.2. Couyuonozusn

Tak ke Kak U B DKOHOMHKE, B COLIHOJIOTHH
uaes CcOopa3MEpHOCTH BBIpaXKaeTcsi B KOHLEMIINU
paHoBecust (oT anri. Equilibrium) kak cormaco-
BaHHOCTH OTJENBHBIX AJIIEMEHTOB COLMATBbHOW CHC-
TEeMBl. ABTOpHl OpPHTAaHCKOTO COIHOJIIOTHYECKOTO
CIIOBapsl CIEAYIOIMM O00pa3oM OMpPEAENSIOT J1aH-
HYIO KOHIEMIINIO: «COITHAIbHbIE CUCTEMbI HAXOAAT-
Csl B COCTOSIHMHM DPAaBHOBECHs TOTJa, KoOrja AeHCT-
BYIOIIME B HUX CHJIBI COAJIaHCHPOBAHBI, BCIIEICTBHE
Yero 3TH OOIIECTBA SIBJIIOTCS CTAOMIBHBIMEY [ 1, C.
375]. Tem caMbIM yke U3 3JIEMEHTapHBIX MPEICTAB-
JICHWHA O COLMAIbHOM pPAaBHOBECHHM MOXKHO 3aKJIIO-
YUTh, YTO COIJIACOBAHHME HHTEPECOB pa3IUYHbIX
COIMANIBHBIX TPYII ABJISIETCS OCHOBOM IMOpsAIKa B
obmectBe. MIrnoprpoBaHue HEOOXOAMMOCTH TAKOT'O
COTJIACOBAHMS BEJET K HEyCTOWYMBOCTH B Pa3BUTHU
o0mecTBa, a B KpallHUX CIy4asX MOXET MPOBOIIH-
pOBaTh COIMATBHBIE PEBOITIOIUHL.

Wnest paBHOBecHs Obliia 0OCTOSTEIBHO pa3pa-
6orana B Tpymax Tomkorra [lapconca [Talcott
Parsons]. Ilox conmanbHBIM paBHOBECHEM KIIACCHK
aMEpUKAaHCKOM COLIMOJIOTH TOHUMAN OIpeaeseH-
HOE COCTOSTHUE O0IIECTBA KaK CUCTEMBI, IIPH KOTO-
pPOM COIJIaCOBaHHOE B3aMMOJICHCTBHE €€ dYacTei
obecrieunBaer MopsI0K 1 paBHOBecHe. «Haubomee
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foreign legal experience, positive rule-making un-
der the guise of judicial activity, etc.). Actually, the
methodology of economic analysis seems rather
dangerous because of its unusualness for Russian
context.

The school of ‘law and economics’ has gained
wide support in Russian civil law, and in public
law it has determined the spread of the doctrine of
constitutional economics. According to G. A. Gad-
zhiev, one of the leaders of this academic move-
ment, the main subject matter of constitutional
economics is ‘social relations arising from the in-
terference of public authority in private economic
activity. The limits for regulating economic rela-
tions on the part of public authorities are set by
such principles as the rule of law, proportionality
and commensuration, that are most crucial for con-
stitutional law’ [7, p. 39]. Thus, from the point of
view of constitutional economy, proportionality is
one of the central principles and means of main-
taining equilibrium in economic life.

Such approaches of this academic movement
in relation to proportionality have already been
used by the Constitutional Court of the Russian
Federation in assessing state intervention in the
economic sphere [29]. For example, according to
the Judgment of July 16, 2008 No. 9-P ‘state inter-
ference in property relations shall not be arbitrary
and shall not violate the balance between social
interests and the necessary conditions for the pro-
tection of the personal fundamental rights. It pre-
sumes reasonable proportionality between the
means used and the aims pursued in order to en-
sure a balance of constitutionally protected values
and to protect a person against excessive burden."
Thus, finding a balance in constitutional proceed-
ings between interference in economic freedoms
and protection of other social values is an essential
condition for sustainable development.

An important area of application of the pro-
portionality principle in practice of constitutional
justice is the cost-benefit analysis. Emphasizing

" Collection of Legislative Acts of the Russian Federation.
2008. No.30 (Pt. 2). Art. 3695.

17

the inability of the economy to resolve any legal
problems, M. 1. Odintsova considers such an inter-
disciplinary approach suitable only under a certain
formulation of the issue. According to the Russian
scholar, ‘an economist compares two alternative
legal solutions in terms of the ratio of their benefits
and costs, and one can say that he puts alternative
legal norms on the scales, but their weights are
determined by the ratio of costs and benefits aris-
ing from each of the alternative legal decisions.
The greatest weight is given to the legal norm that
is effective or for which the ratio of costs and ben-
efits is in favor of the latter’ [21, p. 224]. Thus,
such an interdisciplinary analysis may be used by
constitutional justice mainly at the stage of testing
suitability and necessity as elements of the prin-
ciple of proportionality. On the one hand, there
takes place weighing of benefits from achieving
public goals; on the other hand, there is performed
assessment of costs incurred by individuals as a
result of interference with their constitutional

rights.
3.2. Sociology

As is the case in economics, the idea of pro-
portionality is expressed in the concept of equili-
brium in sociology as the consistency of individual
elements of the social system. The authors of the
British Sociological Dictionary define this concept
as follows: ‘social systems are in a state of equili-
brium when the forces acting in them are balanced,
as a result of which these societies are stable’ [1, p.
375]. It becomes possible to conclude from ele-
mentary ideas about social equilibrium that the
coordination of the interests of various social
groups is the basis of order in society. Ignoring the
need for such coordination leads to instability in
the development of society, and in extreme cases it
can provoke social revolutions.

The idea of equilibrium was elaborated in
works of Talcott Parsons. By social equilibrium,
the American sociologist of the classical tradition
understood a certain state of society as a system in
which the coordinated interaction of its parts pro-

vides order and balance. In his view, ‘The most
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OOIMM M OCHOBHBIM CBOMCTBOM CHCTEMBI, — B
npencrasieHusx T. IlapcoHca, — CIIy’)KAT B3anMO-
3aBUCUMOCTb YacTell U nepeMeHHbIX. B3anmo3aBu-
CHUMOCTh 3aKJIIOYaeTcsi B CYIIECTBOBAHHH JIETEp-
MUHHPOBAaHHBIX OTHOIICHHH MEXIy YacTSIMH HIIH
MepeMEHHBIMA B MPOTHBOBEC CIy4ailHOMY HeEMo-
CTOSHCTBY. JIpyrUMH cIOBaMH, B3aMMO3aBHCHU-
MOCTbH — 3TO MOPSIIOK B OTHOIIEHUSX MEXIY BXO-
JSIIIAMA B CUCTEMY KOMITOHEHTaMHU. DTOT HOPSIIOK
JIOJDKeH o0nanaTh TeHIASHIMM K CaMOMOZJepiKa-
HHIO, KOTOPOE B BEChbMa OOIIMX YepTax BhIpaXKaer-
csl B OHSTHH paBHOBecws» [67, p. 107]. IlosTomy
0011ecTBO, YTOOBI OBITH CTAOMIIBHOM CHCTEMOI,
Hen30eKHO CTPEMHTCS K PAaBHOBECHIO.

B yuenun T. [TapcoHca cpencTsa conManbHO-
r0 KOHTPOJIS, MOTHBUPYIOIIHE aKTOPOB HE COBEp-
IaTh OTKJIOHEHHWH OT POJIEBBIX OXKMJIAHWM, IPOTHU-
BOJICHCTBYIOT OTKJIOHEHHSM B CHCTEME W IIpe.-
CTaBJIAIOT COOOM HE YTO MHOE, KaK «MEXaHH3M
BOCCTaHOBJICHHsI paBHOBecus» [22, ¢. 309]. Mmen-
HO B 3TOM COCTOUT AMHAMUYECKHH XapaKTep paB-
HOBECHsI O0IIeCTBa KaK CHCTEMBI, KOTOpas HEH3-
OEKHO CTPEMHUTCS K TaKOMY COCTOSHHUIO U CaMo-
YpaBHOBEIINBAHUIO.

AMEpHUKaHCKHUN COIUOJIOT MPHJIABaT OOJIBIIOE
3HauEHHE TaK)Ke KOJUIEKTHBHBIM IPEACTABICHUIM
W [IEHHOCTHBIM 00pa3iiaM B JOCTHIKEHHH paBHOBE-
cus obmectBa. [1o ero MHEHHUIO, <MMEHHO KOHCEH-
CyC WICHOB OOIIecTBAa 1O TOBOJAY IEHHOCTHOM
OPHEHTAIIMU WX COOCTBEHHOT0 OOIIECTBA O3HAYALT
WHCTUTYIMOHANM3AIMIO [EHHOCTHOTO o0pasua.
be3ycnoBHO, Takoro poga KOHCEHCYC JOCTHTAETCs
B pa3HOM cTeneHu. M B 3TOM KOHTEKCTE caMoJ0C-
TaTOYHOCTh OMpEIENAeTCs] CTENEeHbIo, B KOTOPOH
WHCTUTYTHI OOIIECTBa JIETUTUMHU3UPOBAHBI COTJIA-
COBAaHHBIMH IIEHHOCTHBIMH TPUBEPKCHHOCTSIMU
ero wieHoB» [23, c. 21]. BmecTe ¢ TeM KOHcepBa-
THBHAas CHCTEMa IEHHOCTeW 00IecTBa, 00benuHssA
€ro WICHOB B €IMHOE IIeJI0e, MOXET CO BpeMeHEM
BCTYNIUTh B MPOTHBOPEUHE C H3MEHAIOIIUMUCS
COIIMATBHBIMH YCIIOBHSIMHU M BECTH K COLIMAITEHOMY
nucOaiancy. TOT BBIBOI XOPOIIO IEMOHCTPUPYET
CHUIbHAS MIPUBEPKEHHOCTh YJICHOB aMEPUKAHCKOTO
00I11ecTBa IEHHOCTSIM CaMOOOOPOHBI U KOHCTHUTY-
LIMOHHOTO TIpaBa Ha opyxue (Bropas mompaBka k
Koncrurymuu CIIA'). Amepukanckoe 06IIecTBO
M TIPAaBOMOPSNOK AEPKUTCS 3a SIBHO apXaWIHYIO

' Cm.: Bume o mpapax ot 15 nexaGps 1791 r. [nepesie 10
nonpaBok] // Coenunennsie [lTatel Amepuku: Koncruryrms
U 3aKOHOJATENbHbIE aKThl: nep. ¢ aHril. / mox pen. O. A. JKun-
xoBa. M.: [Iporpecc, Yuusepc, 1993. C. 40.
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HOpPMY O CaMO3alluTe TpakJaH BO BTOPOM IO-
npaBke Ha ()OHE MACCOBBIX CIIy4aeB UpEe3MEpHOro
WCIIONIb30BaHUS OPYXKHA. JTO MOXKET OBITH 00BsiC-
HEHO HE TOJBKO yCTOHYMBOCTHIO MATTEPHOB COLU-
QIBHOTO TOBEJICHHS CBOOOJIONIOOMBBIX KOJIOHH-
CTOB, HO W 3HAYHUTEIBHBIM PAaCIPOCTPAHEHUEM
WICOJIOTHH WHIWBUAyaln3Ma B aMEPUKaHCKOM
obmectBe. PannoHanbHBIE IOpUIAMYECKHE apTy-
MEHTBl W TIparMaTui3M 3/IeCh OKa3bIBAIOTCS Majo
3G GEKTUBHBIMHA U1 YCTAHOBJICHHS COLMAILHOTO
paBHOBecusl. [loaToMy JOCTHKEHHE cOallaHCHUPO-
BaHHOTO COCTOSIHUSI OOIIECTBA, COTJIACOBAHUE HH-
TEPECOB OCHOBHBIX COLMANBHBIX TPYII B HEM Tpe-
OYIOT Cephe3HOT0 y4yera TPaIuluy U CIOKHABIIEHCS
HepapXuM EHHOCTEH KOHKPETHOTO TOCy1apCTBa.

CraHOBNIEHHE COIMOJIOTHH KaK CaMOCTOS-
TenbHOU aucuuiinabl B XIX — XX Bekax omnpee-
JIUJIO TIOABJIEHHUE IIKOJIBI IOPUCTIPYASHIINA HHTEPE-
coB B ['epmanuu (ot Hem. Interessenjurisprudenz)
[43; 64] m TeopuM HHTEPECOB B IOPHIUIECKOM
peanmuzme CHIA [58]. KpuTukys OpHIRdecKyio
JIOTMAaTHUKY (B TEPBYIO Odepenb IOPUCTIPYACHIINIO
TIOHSATUH) 32 OTOPBAHHOCTH OT PEATHHON JKHU3HH,
9TH TEOPETHYECKHE HAMpaBICHUS MPEANOYNTAIN
paccMaTpuBaTh MPaBO B KA4ECTBE CPENICTBA COTJIA-
CoBaHUs colManbHbIX MHTEpecoB. I1o mbicau du-
nmuna Xeka [Philipp Heck], ocoboe 3nauenne 31o
MpuoOpeTaeTr B HWHTEPIPETALMOHHOM IIPOIIECCe:
BE/b «IIPaBOBbIE HOPMBI OOBIYHO OCHOBaHBI Ha
B3BEIIMBAHUN PAaCCMATPUBAEMBIX HHTEPECOB, II0-
3TOMY CyObS JOKEH CTPEMHUTHCS OIPEAEIHTD,
Kakne KOH(QIMKTYIOIINE HHTEPECHl ObUTH 3aTPOHY-
THI B CBS3M C MPUHATHEM yKa3aHHOW HOPMBI M Ka-
KM€ W3 3aTPOHYTHIX MHTEPECOB, MCXOAS W3 YCTa-
HOBJIGHHOT'O B TPAaBOBOW HOpME pPaBHOBECHSA, MO-
ryT OBITH OTOpoIeHb» [43, S. 94-95].

[Toxokne B3risabpl BO MHOTOM 10| BIUSTHHUEM
uaeit Pynoneda ¢on Hepunra ([Rudolf von
Jhering] ObUTH pacHpOCTPaHEHBI B COLMOJIOTHYE-
CKOM HaITpaBJICHUU JOPEBOIIOIMOHHON (HUI0CO-
¢um npaBa B Poccun. OnuH U3 Hambomnee KpUTH-
YeCKH HACTPOCHHBIX CTOPOHHUKOB ASTOW IIKOJBI
M. A. PeiicHep mpOTHBOITOCTABIIST YpaBHOBEIIEH-
HYIO COI[HANBHYIO CHCTEMY M KJIACCOBOE OOIIECTBO
B ycioBusix abcomoTtu3ma. «['ocymapcTBo, OcHO-
BaHHOE Ha KacTaxX, — MHILIET OAWH U3 aBTOPOB Tep-
BOH COBETCKON KOHCTHUTYITMH, — €CTECTBEHHO, Oy-
JIeT OTJINYaThCs OT OpraHU3alluy, TOCTPOSHHOH Ha
TapMOHHH CBOOOTHBIX OOIIECTBEHHBIX KJIaCCOB.
WupiM Oyner 1 000CHOBaHHE BIIACTH, W MIPaBOBast
CBSI3b, U IEITEILHOCTH MTPABUTEIHCTBA B €€ OCHOB-

Dolzhikov A. V.

general and fundamental property of a system is
the interdependence of parts or variables. Interde-
pendence consists in the existence of determinate
relationships among the parts or variables as con-
trasted with randomness of variability. In other
words, interdependence is order in the relationship
among the components which enter into a system.
This order must have a tendency to self-
maintenance, which is very generally expressed in
the concept of equilibrium’ [67, p. 107]. Therefore,
in order to be a stable system, society inevitably
strives for equilibrium.

In T. Parsons’s theory, means of social control
that motivate actors not to deviate from role expec-
tations counteract deviations in the system and are
nothing more than a ‘mechanism for restoring
equilibrium’ [22, p. 309]. This is precisely what
constitutes the dynamic nature of equilibrium of
society as a system that inevitably strives for such
a state and self-regulation.

The American sociologist emphasized the im-
portance of collective representations and values in
achieving equilibrium of society. In his opinion, ‘it
is the consensus of the members of society regard-
ing the value orientation of their own society that
means the institutionalization of the value model’.
This kind of consensus is obviously achieved to
varying degrees. Self-sufficiency is determined by
the degree to which the institutions of society are
legitimized by the agreed value priorities of its
members’ [23, p. 21]. At the same time, the con-
servative value system of society, unifying its
members into a single whole, can contradict chang-
ing social conditions and lead to social disbalance.
This conclusion clearly demonstrates the strong
commitment of American society to the values of
self-defense and the constitutional right to keep
and bear arms (Second Amendment to the US

Constitution'). American society and the rule of

UBill of Rights of December 15, 1791. [The first 10 amend-
ments]. The United States of America: Constitution and legis-
lative acts. Transl. from English and ed. by O.A. Zhidkov.
Moscow. Progress, Univers Publ. 1993. P. 40.
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law stick to the clearly archaic self-defense rule.
This may be explained not only by a consistent
social behavior pattern of freedom-loving colonists
but also by a significant spread of the individual-
ism philosophy in American ideology. Rational
legal arguments and pragmatism here are ineffec-
tive for social balance. Therefore, achieving a ba-
lanced state of society and coordinating the inter-
ests of major social groups require serious consid-
eration of traditions and prevailing hierarchy of
values of a particular state.

The development of sociology as an inde-
pendent discipline in the 19th and 20th centuries
determined the emergence of the school of juri-
sprudence of interests in Germany (Ger. — Inte-
ressenjurisprudenz) [43; 64] and the theory of
interests in the U.S. legal realism [58]. Criticizing
legal dogma (first of all, jurisprudence of con-
cepts) for being remote from real life, these theo-
retical directions preferred to consider law as a
means of coordinating social interests. According
to Philip Heck, this becomes of particular signi-
ficance in the interpretation process because ‘le-
gal norms are usually based on a balancing of the
interests in question, so the judge should strive to
determine which conflicting interests were af-
fected in connection with the adoption of this rule
and which of the interests concerned, based on the
balance established in the legal rule, may be dis-
carded’ [43, pp. 94-95].

Largely influenced by Rudolf von Jhering’s
ideas, similar views were disseminated in the soci-
ological school of the pre-revolutionary philosophy
of law in Russia. M. A. Reisner, one of the most
unsympathetic proponents of this school, con-
trasted a balanced social system and a class society
under absolutism. ‘A state based on castes,” writes
one of the authors of the first Soviet constitution,
‘will naturally differ from an organization built on
the equilibrium of free social classes. There will

also be another justification of power, and the legal



Koncmumyyuonnviii npunyun copazmepHocCmu. MelcOUCYUniuHapHulii n00Xo00

HBIX TIENAX U cpencTBaxy» [24, c. 81]. B atom cpas-
HEHUH, KOTOPOE OCHOBAHO HAa WJEH COIUAIHHOTO
paBHOBECHS U MPOTHUBOPEYAIIETO EMY KJIACCOBOTO
CTpOS, MOKHO OOHApY)KHTb JJIEMEHTApHBIE XapakK-
TEPUCTUKH UJIEU COpa3MepHOCTH (0OOCHOBAHHOCTh
MyOJIMYHBIX 1eNel, B3aMMOCBS3b IeNieH U CPEJICTB
MIPaBUTEIBCTBEHHOW JESITEIHHOCTH, COIMAIbHAS
TapMOHHUS KaK UJealn).

Konnenuust conpaibHOTO paBHOBECHS IOITY-
4aeT KOCBEHHOE OTpakeHHe B aelcTByromeld Kon-
ctutyniun P®. B coorBercTBHEM C TpeamOyIioi
MHOrOHAIlMOHAJIbHBIA Hapoxa Poccuiickoir dene-
paru ¢ npuaITHEM OCHOBHOT'O 3aKOHA CTPEMHTCS
YTBEPIUTh HE TONBKO Haumboiee (yHIaMEHTAIIb-
HbIE MTpaBa, HO U «TPaXKIAHCKUN MUP U COTIIacHe».
Takoe KOHCTUTYIIMOHHOE yCTpeMJIEHHE JOCTHKH-
MO 3a CYET COIJIACOBAHMS PA3HOIIAHOBHIX COIH-
QIBHBIX MHTEPECOB U 00ECIIEUCHUSI X ONTHMAallb-
HOro cocTosHUS. Benp ¢ TOYKM 3peHHs JIMHTBHUC-
THUKU TIOHSTHSI MEPBI M1 MUPA B PYCCKOM SI3BIKE SIB-
JISTFOTCS. POJICTBEHHBIMU.

B naxoxxaeHnn oOIIECTBEHHOTO COTIIACcHs OC-
HOBHBIX COLMAIBHBIX TPYII POCCHHCKHE KOHCTHU-
TYLHOHAIHUCTHI BUAAT BaXKHEHIIYIO (QYHKIUIO JIeH-
ctBytomiero OcHOBHOTO 3akoHa. [lo MHeHHIO cy-
meu Koncrutynmonnoro Cyma PO A. H. Kokoro-
Ba, TNYOMHHas CYIIHOCTh M cwia KoHcTuTynuu
COCTOMUT «B 00€CIeUYeHNH XOTsI Obl MHHUMAJILHOTO
Oayanca Bcex Tpymn OOIIECTBEHHBIX 3alpPOCOB,
Takoro OanaHca, KOTOPBIM, Naxke HEe Oyaydud BO
BCEM CIPAaBEUIMBBIM, YAEPKUBAET JIOAEH OT ar-
PECCUBHBIX CIIOCOOOB OTCTAaWBAHHs COOCTBEHHBIX
uaTepecoBy [15, c. 15]. Takoil B3rmsam Ha COIU-
aITbHOE PaBHOBECHE B KOHCTHUTYIMOHAIU3ME TpeI-
mojlaraeT, C OJHOW CTOPOHBI, JOCTI)KEHHE Ha
MpakTHKe MUHUMAIBHO BO3MOXKHOW, a HE MaTeMa-
TUYECKH TOYHOW MPOMOPIUH B COTJIACYEMBIX WH-
tepecax. C apyroi CTOPOHBI, 3aKOHOJATEIHCTBO H
KOHCTUTYIIIOHHOE MPAaBOCYIUE JOIKHBI OOPOTHCS
TG ¢ KpaHUMH (OpPMaMH YeIOBEYECKOro ATo-
n3ma. I[lomHOE WCKITIOYEHWE MOCIEOHUX U3 JEMO-
KpaTHYECKOT0 Tpolecca Ha MPAKTHKE OYyJeT BECTH
K YIIEMJICHHIO TIpaB MEeHbIIMHCTBA. Ecnu ceromgus
KaKHe-TO YaCTHBIE WHTEPEChl KaXXyTCs MPOCTBHIM
3TOM3MOM, TO 3aBTPa OHH CIIOCOOHBI OBJIA/IETh Iie-
JIOM couuaiabHOW TpYyIIOH, €llle Buepa MaJlouuc-
nernoit. [{na 6ypxyaszun XVIII-XIX BekoB mHTe-
pechl HaeMHBIX pabouux ObLIM HE Oojiee YeM HX
JINYHOW TPUXOThIO. B COBpEMEHHBIX YCIOBHUSX
AQHTUOOIIECTBEHHAs! 3aBUCHMOCTh HAPKOMAaHOB,
AJIKOTOJIMKOB, KYPHWJIBIIIMKOB, UTPOMAaHOB M T. II.,
HECOMHEHHO, TpeOyeT MPHUOPUTETHOrO y4yera myo-
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JUYHOTO MHTepeca. B To ke Bpems «drousm» mo-
TpeOuTeneil, mpeaAnpruHIMATENeld, OXOTHUKOB, PhI-
00JIOBOB, BEraHOB, BEJIOCHUIICAVCTOB M JPYTUX
3HAYUTENBHBIX CONHUAIBHBIX TPYII, HAIPOTHB.
00yCIOBIMBAIOT HEOOXOAMMOCTh MPUHATHS 3aKO-
HOJIATENILHBIX MepP, KOTOpble Obl TO3BOJISLIH 0bec-
MEYUBATh MPUOPHUTET UX YACTHBIX WUJIM TPYIIIOBBIX
WHTEpEecOoB Haj obmuM 6marom. OTcTaBaHue 3aK0-
HOZAaTeNsl B OIEHKE HHTEPECOB MAaJIOUMCIECHHBIX,
HO AaKTHBHBIX COIHMAJbHBIX TPy (HAIpUMep,
CENTbCKUX JKUTENeH, TOpokaH, MPOBUHIINAJIOB, JKU-
Tenel CTOJNMYHBIX TOPOJAOB) HEMOCPENCTBEHHO
BIIMSICT HA pe3yJbTaThl BHIOOPOB M WHBIE (HOPMBI
TpaXXAaHCKUX WHHUIMATUB. TeM caMbIM JOCTHKE-
HU€ B TIPaBOTBOPYECTBE U MPABONPUMEHEHNUHN PaB-
HOBECHSI HHTEPECOB OTNENBHBIX WICHOB OOIIECTBa
BBICTYIAeT CPEACTBOM pa3peIIeHUsT KIIOYEBBIX
COLIMAJIBHBIX MPOOIIEM.

3.3. llonumonozun

3HayeHne, KOTOpoe MPUAAIOT [EHHOCTAM U yC-
TAaHOBKaM B JOCTH)KEHUHU COLUAIBHOTO PaBHOBECHS,
MO3BOJIsIET OOpaTUTh BHUMaHUE Ha MOHSATHE COpa3-
MEpHOCTH B IOMUTUYECKON Hayke. B moHOrpadu-
YECKOM HCCJIEJOBAHUM HTOM TEMBI IPEIIOKEHO
MPENCTaBICHUE «O MPONOPLUUOHATIBHOCTH Pa3BUTHS
COLMATIbHO-TIOIMTHYECKUX CUCTEM KaK OIpPEIEIICH-
HOM CTpeMJICHHH UX 3JeMEHTOB K OajlaHcy, Omop-
HOH TOYKOM KOTOPOrO BBICTYHAET OIBIT IPEXKHETO
CYIIIECTBOBAHUS CHCTEMBI M HHBIE] MOMEHTBI,
KOTOpBIE, BOINPEKH CBOWCTBEHHBIM JIIOOON COIM-
ANBHO-TIOJINTUYECKON  CHCTEME IPOTUBOPEUMSIM,
3aCTaBIJISIIOT €€ CTPEMHUTHCS K Pa3BUTHIO, COANaHCH-
POBaHHOMY BO BCEX CBOMX MPOSBICHUSIX» [25, C. 4].
Otciofla TPOMOPIMOHAIBHOCTE B 3TOH 00NacTH
3HAHUS OTOXAECTBIISIETCA CO CTAOMIBHOCTBIO MTOJIH-
TUYECKOI CUCTEMBI B IIEJIOM.

Hapsny ¢ Takoil mMPOKON TPakTOBKOW JUIs
[IOHUMaHUsl OTEYECTBEHHOH MOJIENM paccMaTpu-
BAEMOI'0 KOHCTUTYLHOHHOIO IPUHLMUIIA BAKHOMU
MPENCTABIAECTCA B3aUMOCBSA3b COPA3MEPHOCTH C
MOJINTUYECKON njeosiorueid. B poccuiickoi conu-
AJbHO-TIOJINTUYECKOM CUCTEME HJIIEOJIOTHS IIPO-
JIOJDKAeT UrpaTh 3HAYMUTENBHYIO posib. B Hacros-
ee BpeMsl HENb3si WTHOPUPOBAaTh B3aWMOCBS3b
HJICOJIOTUH U COPAa3MEPHOCTU B IIPAKTUKE KOHCTH-
TYLMOHHOI'O IIPAaBOCYIUSI.

[Ipexxzie Bcero 3To CBSA3aHO € COLUUAIUCTHYE-
CKOM Tpaauuuenn B mnpase. KoMMmyHuctmueckas
HJICOJIOTHsI, KOTOopas rocrojcTeosaina 6onee 70 ner
BO Bcex cepax HaIIero rocyaapcrsa, meperuiera-
Jack ¢ uael copasmepHoctd. IIpoBanm KOMMyHU-
CTUYECKOr0 IPOEKTa O3HAYAaeT YTONHWYHOCTh HE
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connection, and the activity of the government for
its main goals and means’ [24, p. 81]. In this com-
parison, which is based on the idea of the social
equilibrium and the class-based society as contra-
dicting it, one can find elementary characteristics
of the idea of proportionality (the legitimacy of
public goals, the rational connection of govern-
mental goals and means, equilibrium as a societal
ideal).

The concept of social equilibrium is indirectly
reflected in the current Constitution of the Russian
Federation. In accordance with the preamble, by
adopting the Basic Law, the multinational people
of the Russian Federation pursue to establish not
only the fundamental rights but also ‘civil peace
and harmony’. Such a constitutional aspiration is
achieved by coordinating diverse social interests
and ensuring their optimal state. Indeed, from the
point of view of linguistics, in the Russian lan-
guage the concepts measure (mera) and peace
(mir) are related.

In the opinion of Russian constitutional law
professors, finding a social consensus of the main
social groups is the most important function of the
current Basic Law. According to A. N. Kokotov,
judge of the Constitutional Court of the Russian
Federation, deep essence and strength of the Con-
stitution is in ‘ensuring at least a minimum balance
of all groups of public requests, such a balance
that, being even not fair, deters people from ag-
gressive methods of defending their own interests’
[15, p. 15]. Such an approach to social equilibrium
in constitutionalism assumes achieving a minimal-
ly possible rather than mathematically accurate
proportion in interests being reconciled. However,
legislation and constitutional justice should fight
against extreme forms of human egoism. Complete
exclusion of the latter from democratic process in
practice will lead to infringements of minority
rights. Today some private interests seem to be
mere egoism, but tomorrow they may be able to
take hold of a whole social group, which was small
in number the day before. The interests of em-
ployees were nothing more than their personal
whims for the 18-19th century bourgeoisie. In
modern context, the antisocial dependence of drug
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addicts, alcoholics, smokers, gamers, etc., undoub-
tedly, requires priority consideration of public in-
terest. At the same time, the ‘egoism’ of consum-
ers, entrepreneurs, hunters, fishers, vegans, cycl-
ists, and other important social groups, on the con-
trary, requires adoption of appropriate legislative
measures, which would allow giving their private
or group interests priority over the common good.
Lagging behind in assessing the interests of
small but active social groups (for example, rural
residents, urban residents, provincials, residents of
capital cities) by the legislator directly affects the
election outcomes and other forms of civic initia-
tives. Thus, achievement of the balance of interests
of individual members of society in lawmaking
and law enforcement serves as a means of resolv-

ing key social problems.

3.3. Political Science

The importance attached to values and atti-
tudes in achieving social equilibrium allows us to
draw attention to the concept of proportionality in
political science. In a monographic research on this
topic, there have been proposed a vision ‘of the
proportionality in the development of socio-
political systems as a definite striving of their ele-
ments for balance, the reference point of which is
the experience of the system’s previous existence
[and other] ... characteristics that, contrary to con-
tradictions inherent in any socio-political system,
compel it to strive for development, balanced in all
its manifestations’ [25, p. 4]. Hence, proportionali-
ty in this discipline is identified with stability of
the political system as a whole.

Along with such a broad interpretation, for
understanding the Russian model of the constitu-
tional principle under consideration, the relation-
ship of proportionality with political ideology
seems of paramount importance. Ideology contin-
ues to play a significant role in the Russian socio-
political system. At present, one cannot ignore the
relationship between ideology and proportionality
in case law of constitutional justice.

First of all, this is connected with the socialist
tradition in law. Communist ideology, which dom-
inated in all spheres for over 70 years, was intert-
wined with the idea of proportionality. The failure



Honoxcuxos A. B.

TOJIBKO TTOCTPOEHUSI OECKIACCOBOTO OOIIECTBA, HO
Y TApMOHHH MEXIY MHTEpECaMHu OTICIBHON Yeno-
BEYECKOW JIMYHOCTH M BCETO OOIIECTBA B OT/ENb-
HO# B3aTO# cTpane. C TOYKH 3pEHUS COpa3MepHO-
CTH JICBasi MACOJIOTHS, ToJIaras BO3MOXKHBIM CHM-
0103 MyOMMYHBIX M YACTHBIX MHTEPECOB, (haKTHUe-
CKM JOMYCTHJIa MCKIIOYEHHE TOCIETHEro KOMIIO-
HEHTa B OOIIECTBEHHO-TIOIMTHICCKON CHCTEME.

B T0 ke BpeMs uies copa3MepHOCTH H3HA-
JaJIpbHO TPEACTaBIsIa COOOH HMHCTPYMEHT InOe-
panpHOU maeonoruu. [1o cyTH, 3TOT MPUHIIUI Ha-
MpaBJICH Ha CO3JaHUC IOPUTUICCKUX MEXaHHU3MOB,
MPEAOTBPAIIAIONINX TPOU3BOJI MyOJIMYHON BIIACTH.
Bonee koHKpeTHO cOpa3MepHOCTh MPEMATCTBYET
NPUHATHIO YPE3MEPHBIX 3aKOHOB FUIH TPOM3BOIY
anmuaucTpanmu u cynoB. Ceiiuac nmbepanbHas
HJICOTIOTHSI HE OTBEYACT MACOIOTHUECKUM OXKHa-
HUSIM OOJNBIIMHCTBA POCCHSH. Takoil KOHIIENT,
MOXKaTYH, TOMYJSIPEH JIMIIb CPEON HE3HAYUTEITh-
HOM YaCTH HOBOW MHTEIIMTEHIIMM, MHa4Ye 0003Ha-
yaeM B KauecTBE TBOPUECKOTo kiacca (OT aHIJL
creative class [39]). HecMoTpsi Ha BKIIIOYCHHOCTh
HOBOTO COIMAJILHOM TPYMIBI B II100aTIbHOE MHUPO-
YCTPOMCTBO M aKTHBHOE (POPMHPOBAHME OOIIECT-
BEHHOI'0O MHEHHUS BO MHOTHX CTpaHax, B Poccum
dTa CONHabHAS TPYIIa TOoKa HE BIUATEIbHA B
MOJUTUYECKON CUCTEME.

JIuGepanpHas UICONOTHS B 1I€JIOM He obJaa-
€T MIUPOKOH MOJJIEPIKKOH B POCCUHCKOM OOIIECT-
BE U CEPhE3HO HE CKA3BIBACTCS Ha PEIICHUAX, MTPHU-
HUMaEeMbIX OOJIBIIMHCTBOM B POCCHHMCKOM Iapiia-
MeHTe. B To ke BpeMsi KOHCTHTYIIMOHAIH3MY HM-
MaHEHTHO MPHUCYIIA Uaes M0 YCTAaHOBJICHUIO Oaph-
epoB i myonuyHON BiIacTu. Ecnu ee mpuHUMAaTh
BCEPhE3, a HE OTOXKACCTBIATH KOHCTUTYIIUIO C Psi-
JIOBBIM 3aKOHOJATEIBHBIM aKTOM, TO Tpedyercs
YPaBHOBECUTHh IPOTHUBOMOIOKHBIE HICOIOTHYe-
CKHE YCTaHOBKM. Pemaromee 3HadeHue Oyrer
MMeTh HE TMPOCTO CIEOBaHHE JIEBOHM (cColnau-
CTHUYECKOM, KIACCHYECKOM COIHal-IeMOKpPaTHH)
WJIM TIpaBOM HI€0J0THH (KOHCEpBAaTUBHOW, HEONH-
OcpanbHOi). C TOYKH 3pEHUS COPA3MEPHOCTH CKO-
pee BaKHO MECTO, KOTOpOe€ OTBOAUT KOHKpETHas
MOJIUTHYECKAsT MCOJIOTUS MyOIMYHOMY HHTEPECY
B 3aKOHOTBOPUYECTBE, YIIPABICHUHU U TIPABOCY/IHH.

31ech MOKHO TIOCMOTPETh Ha TIPUMEPHI TOCY-
JapCTB, TAC¢ MyONMYHBIM HHTEPECaM B CHIIY IJIH-
TENIbHOW TpaJMIIUU MPUJAETCS 3HAYUTEIbHBIN BEC.
Tax, Slnonust npencrapinser coboil HE MPOCTO TO-
CYIapCTBO ¢ TIYOOKUMH CHHTOMCTCKUMH Tpaau-
LUSIMH, HO MPaBOIMOPSIOK, MPU KOTOPOM IyOsIHy-
HBIE UHTEPECHl Ha KOHCTHUTYIIMOHHOM YPOBHE W3-
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HayaJlbHO TpEBAJIMPyeT HaJ YacCTHBIM OJIarom.
B coorBerctBum co cratbeit 12 Koncrutynun
SnoHMH, OCHOBHBIC MpaBa IMOAICPKHUBAIOTCS I10-
CTOSIHHBIMU YCHJIMSIMH CaMHUX TPpaklaH, a «HapoJ
JIOJDKEH BO3JICPIKMBATHCS OT KaKUX Obl TO HU OBLIO
3JI0YMOTPEOJICHUH STUMH CBOOOJaMH U MpaBaMH U
HECEeT IOCTOSHHYIO OTBETCTBCHHOCTH 3a HCIIOJb-
30BaHME UX B MHTepecax OOIIECTBEHHOro OJyaro-
cocrosuus»' . 3nech Koucrurynus SnoHumnm Ha
MepBOE MECTO CTABHT OOIIECTBEHHOE 0Jaro, cKo-
pee HamoOMHHAs TpPaKIaHaM O HEAONYCTUMOCTH
3JI0yIIOTPEOJICHUs CBOEH CBOOOIOM.

Cpenu podero Takoi MPUOPHUTET MyOJTUIHBIX
HWHTEPECOB SIBJISICTCSA OIHON M3 NMPHYUH HEYCIEl-
HOCTH KOHCTHTYLIMOHHOI'O KOHTpOJIi B SnoHuun
[48; 49]. Benp 3aKkOHOMATENHCTBO U aJIMUHHCTPA-
THUBHAs MPAKTHKa HE CHOCOOHBI CTATh MPEIMETOM
CyeOHOr0 KOHCTHUTYILMOHHOTO KOHTpOJS, KOTraa
HOCHUTENIh YaCTHOI'O MHTEpeca IBITACTCS MPOTHBO-
MOCTaBUTh Ce0s BCEOOBEMITIONICH OTIIOBCKOM 3a-
00Te CO CTOPOHBI TOCYZAPCTBA B JIyXe CHHTOM3MA.

B n11060M mpaBomnopsike, mpu KOTOPOM CYIbI
HCXOIAT U3 MPE3yMIIIUU 3HAYMTEIBHOTO Beca 00-
Iero OJyiara, 4acTHbIC HHTEPEChl OyIyT UTHOPUPO-
BaThCs KaK HEPABHOIOJIOKEHHBIC IIEHHOCTH. JTa-
THUCTKasl WUJCOJIOTHs, OMpaB/bIBAOIIAs JH000E ro-
CYIapCTBEHHOE BMEIIATEILCTBO IO BHUJIOM BBIC-
mero Oyiara, He IMO3BOJSICT JOCTUYL PaBHOBECHS
MyOJIMYHOrO0 ¥ YAaCTHOT'O B KOHCTUTYIIMOHHOM CY-
norpousBoacTtBe. C TakMX MO3ULUH JTHOEpabHas
KPUTHKA MPAKTHKH OPraHOB KOHCTHUTYLHOHHOI'O
MPABOCYIUs TIEPEXOAUT M3 KATErOPUU HEOOXOIU-
MOl O0OpaTHOH CBSI3W B ACATEIBHOCTb, I'paHHYa-
IIYIO C AUCCUICHTCTBOM MJIH JaXKe SKCTPEMHU3MOM.
[Ipu 3TOM HeENb3s CYUTATh, YTO UIACOJIOTHS CYIbH
Koncrurynuonnoro Cyna mpu coxpaHeHu:n (op-
MajbHOTO HEHTpalUTeTa M HE3aBUCHUMOCTH SIBJISI-
eTCs TaKOBOW Ha npaktuke. Hampumep, ot 3amec-
tutens mnpencenarenss Koncrurynumonnoro Cyna
P®, umMeromero omeIT MCCIEAOBAHWA B 00JIaCTH
TPYZAOBOIO MpaBa, BPSJI JIU HY)KHO OXKHJIATh JIHOE-
pPalbHOIO IOJAXOAa B PETYJUPOBAHUU TPYIAOBBIX
OTHOIEHHIT". DTO, HAMPOTHB, BHITTISIEIO CTPAHHO.
Wneonornueckue B3MISIABI MPEAONPEACIAIOT HE
TOJILKO BHYTpPEHHEE YOKICHHUE CYIbH, KaK 3TO
MPEIyCMOTPEHO B OTHOIICHWH OCHOBHBIX BHJIOB

" Cm.: Koncrurymus SInonun ot 3 HosGps 1946 r. // Koneru-
TyLUH 3apyOeKHBIX rocynapcts / coct. B. B. Maknakos. M.:
Infotropic Media, 2012. C. 602-603.

2 Cm.: Koncrurynmmonnstii Cyn P®: [odum. caitt]. URL:
http://www.ksrf.ru/ru/Info/Judges/Pages/judge.aspx?Param=12
(mata obpamenus: 01.02.2020).

Dolzhikov A. V.

of the communist project means not only utopian-
ism of building a classless society,but also the
harmony between the interests of a private person
and a whole society in a particular country. From
the position of proportionality, the left-wing ideol-
ogy, believing in possible symbiosis of public and
private interests, actually allowed exclusion of the
latter component from the socio-political system.

At the same time, the idea of proportionality
was originally an instrument of liberal ideology. In
fact, this principle is aimed at creating legal me-
chanisms to prevent the arbitrariness of public au-
thority. More specifically, proportionality impedes
the adoption of excessive laws or the abuse of
power by administration and courts. Now liberal
ideology does not meet the ideological expecta-
tions of the majority of Russians. This concept
seems to be popular only among an insignificant
part of the new intelligentsia, also designated as a
creative class [39]. Despite the inclusion of the
new social group in the global world order and the
active formation of public opinion in many coun-
tries, this group is not yet influential in the Russian
political system.

In general, liberal ideology has no wide sup-
port in Russian society and does not seriously
influence decisions taken by the majority in the
Russian parliament. At the same time, the idea of
creating barriers to public authority is immanently
inherent in constitutionalism. Taking the constitu-
tion seriously, rather than regarding it as an ordi-
nary legislative act, it is necessary to balance op-
posing ideological attitudes. Of crucial impor-
tance will be not just sharing the ideas of either
the leftist (socialist, classical social democracy)
or the right-wing ideology (conservative, neoli-
beral): from the position of proportionality, the
role that a specific political ideology assigns to
the public interest in lawmaking, governance and
justice is rather important.

Here one can consider the examples of states
which give a significant weight to the public inter-
est due to a long-standing tradition. For instance,
Japan is not just a state with deep Shinto traditions,
but a legal order, where public interests initially
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prevail over the private good at the constitutional
level. In accordance with Article 12 of the Consti-
tution of Japan, fundamental rights are supported
by continuous efforts of citizens themselves, and
‘the people should refrain from any abuse of these
freedoms and rights and bears constant responsibil-
ity for using them in the interests of public wel-
fare."” Here, the Japanese Constitution puts the
public good in the first place, reminding citizens of
the inadmissibility of abuse of freedoms.

Among other things, such a priority of public
interests is one of the reasons for the failure of
constitutional control in Japan [48; 49]. After all,
legislation and administrative practice are not able
to become the subject of judicial constitutional re-
view, when the bearer of private interest tries to
oppose the comprehensive fatherly care of the state
in the spirit of Shintoism.

In any legal system, where the courts proceed
from the presumption of a significant weight of the
common good, private interests will be ignored as
unequal values. A statist ideology that justifies any
government intervention under the guise of the
supreme good does not allow achieving a balance
of the public and the private in constitutional pro-
ceedings. From this perspective, liberal criticism of
the case law of constitutional justice moves from
the category of the necessary feedback to activities
on the verge of dissension or even extremism.
Meanwhile, it cannot be considered that the ideol-
ogy of a Constitutional Court judge while main-
taining formal neutrality and independence is such
in practice. For example, one should hardly expect
a liberal approach to the regulation of labor rela-
tions from the deputy chairperson of the Constitu-
tional Court of the Russian Federation, having ex-
perience in labor law research’. On the contrary, it
would, look strange. Ideological views determine
not only the internal attitude of a judge, as is pro-

vided for in relation to main types of legal

!'See: Constitution of Japan of November 3, 1946. Constitu-
tions of foreign states. Comp. by V.V. Maklakov. Moscow.
InfotropicMedia Publ. 2012. Pp. 602—603.

2 See: Official website of the Constitutional Court of the Rus-
sian Federation. Available at: http://www.ksrf.ru/ru/Info/
Judges/Pages/judge.aspx?Param=12 (accessed 01.02.2020)
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CY/IOIIPOM3BOACTBA B Poccuu', HO M COOTBETCT-
BYIOIIEE 3TUM YOEXKICHHUSM BOCHPHUITHE MPUHIIM-
Ia cCOpa3MepHOCTH B KOHKpETHBIX aenax. Hecmor-
psA Ha OTCYTCTBHE COOTBETCTBYIOIIEH IPOIIECCY-
aTbHOI HOPMBI B KOHCTUTYHHOHHOM CYJONpPOU3-
BOJICTBE, BPSJ JIU CTOMT BBICOKHUM CYIbSM 3ampe-
TUTH CIIEAOBAaTh UX BHYTPEHHHM YOEXKIECHUSIM B
KOHKPETHBIX Jelax. B poccHMCKUX yCIIOBHSX He-
JOCTAaTKOM SBIIIETCSI CKOpEEe OTCYTCTBHUE IMpecKa-
3yeMOCTH YCIIOBHOTO JHOEpalbHOrO cyabu. B
cllydyae yrpo3bl IIEHHOCTSM CBOOOJHOTO phIHKA U
ABTOHOMHH YEJIOBEYECKOW JIMYHOCTH OT HEero
OXKUAETCS HE aneuIauus K TPaJUIMOHHBIM IIeH-
HOCTSIM, HO CKpyMyJjie3Has OIleHKa MpOTHBOpeya-
Iero MyOIMYHOTO HHTEpPEca.

Takoe cyneickoe MoBeNeHUE JOKHO YpaB-
HOBEIIMBATHCS CTOPOHHUKAMM JIEBBIX B3TJISAOB.
HNmenno uM mporie oOHApYXHUTH TOJ BBHICOKUMH
roCyJapCTBEHHBIMH 3aJlayaMH CKPBITHIN KOpIiopa-
THUBHBIA MHTEpEC WM OJaro WHOrO YacTHOro Oia-
romony4yaTens. He BbI3bIBa€T COMHEHUS MPaBUIIb-
HocTh BeiBOfIa A. I'. KapameroBa o Tom, 4to «mpe-
TEH3Us Ha HJIEOJOTHYECKYI0 HEHTpaJbHOCTh He-
penKo SBISETCS BCEro JIMIIb Oolee WM MeHee
OCO3HAaHHBIM PHUTOPUYECKUM MPHEMOM, YIPO-
malnpM yoexkeHrne ommoneHTa. Yacto ke 3To
OaHaIbHBIA caMOOOMaH, BbI3BAaHHBINA HEOTpedIeK-
CHPOBaHHOCTHIO COOCTBEHHBIX HJICOJOTHIECKIX
MpeArnouTeHnid Wi npenyoexaeHuii. Crienyer
MOMHUTb, YTO 32 Ka)IoW prima facie ymcro Tex-
HHUYECKON JHUCKYCCHEH FOPHUCTOB CKPBIBAIOTCS He-
khe Oollee WM MEHEe BaKHbIE IOJUTHKO-
MIPaBOBBIE CTaBKH, WICOJNOTMYECKHE WM 3THYe-
CKHE YCTAaHOBKH U HDKOHOMHYECKHE NOKTPHUHBI He-
3aBHCHMO OT TOT'O, OCO3HAIOT 3TO YYaCTHHUKH CIIO-
pa WM HET. ... YUEHBI B COBPEMEHHBIX yCIOBHSIX
HE MOXKET CKPBIBATh T€ TTyOOKHE UICOIOTHUECKHE
(PKOHOMMYECKHE, HO TaKK€ W dTHUYECKUe, (UIIo-
coCKue W HHBIE) OCHOBaHHS, U3 KOTOPHIX BBITE-
KaroT 0a30BbIC IOPUIMYECKUE TIPUHITHUIIEI, JOKTPH-
HBI U uaen» [14, c. 19].

"Cm.: . 1 cr. 71 ApBUTpaKHOro MPOLECCYaTBHOrO KofeKca
Poccuiickoii @eneparmu ot 24 urons 2002 r. Ne 95-@3 (B pen.
or 2.12.2019 r.) // Cobp. 3akoHomaTenscTBa Poc. denepanmm.
2002. Ne 30, ct. 3012; u. 1 cr. 67 I'paxknaHckoro mporeccy-
anpHOro kozxekca Poccuiickoit deneparmu ot 14 Hos16. 2002
r. Ne 138-®3 (B pen. ot 2.12.2019 r.) // Tam xe. 2002. Ne 46,
cT. 4532; u. 1 cr. 84 Konekca aIiMUHUCTPaTUBHOIO CYIOIPO-
n3BozacTBa Poccuiickoii ®eneparmu ot 8 mapra 2015 1. Ne 21-
@3 (B pen. ot 2.12.2019 r.) // Tam xe. 2015. Ne 10, cr. 1391;
4. 1 c1. 17 YronosHo-npoueccyanbHoro kogekca Poccuiickoit
OGenepamn ot 18 gek. 2001 r. Ne 174-®d3 (B pen. or
4.11.2019 1.) // Tam xe. 2001. Ne 52 (u. I), ctr. 4921.
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KoneuHo, ¢ TOYKM 3peHHUs COpPa3MEPHOCTU
MPHUBJIEKATEILHO KeJlaHHe CHHTE3UPOBATh JIOCTO-
HWHCTBA U HEJOCTATKHU JIEBOU U MPABOIl UJIEOIOTHH.
B crnienmanbHBIX HCCIIEIOBAaHHAX Ha TEMy copas-
MEpPHOCTH Ja)K€ BBICKA3aHO MHCHHUE O IIEHHOCTH
WCTIOJIb30BaHMS KOHIEMIIUK TPEThero myTu (OT
aury. Third Way) [52]. neonorust Tperbero myTH
WM HOBOHM COIMAJI-AEMOKpaTHH Hauboyee 00-
CTOsITeIbHO OblIa BhIpakeHa B paborax [41; 42]
aHTIMiickoro  conuonora OJHTOHM ['manenca
[Anthony Giddens]. Cpeaum CTOpPOHHUKOB HJIEH
«Tperbero mytn» okasaiucs npesuneHT CIIA bumn
Kmuaron [Bill Clinton], OpuTanckuii mpembep-
munucTp Tonu biop [Tony Blair] u denepanbHblii
kaHmiep I'epmanun [epxapn Ilpemep [Gerhard
Schroder], koTopbie i MOIEPKKH CBOMX JICBBIX
MAPTHI CTPEMHITNCH TPUCIIOCOOUTH KIIACCHYECKYIO
COIMAJI-IEMOKPATHIECKYI0 HJICONOTHI0 K M3MEHE-
HUSM SMOXH TJI00aNn3allid U HOBBIX BBI30BOB.
HuTepecHo, 4TO B COBMECTHOM TOJHTHYECKOM
MaHH]ecTe JTUIepOB OPUTAHCKUX U HEMEIKHX CO-
[Uall-IEMOKPAaTOB paccMaTpuBaeMasi TOJHUTHYC-
CKasl MJICOJIOTHSI B HEMEIIKOM BapHaHTe 0003Haua-
eTCs MOHATHEM HOBOM cepeauHbl (0T HeM. die neue
Mitte) [35]. 3nech MOXHO OOHAPYKUTH MpPSIMBIC
KOHHOTAIlUU C MPEICTABICHUSIMH CPEAWHHOTO ITy-
TH B TOJHTUYECKOH 3ThKe. OJHAKO CHHTE3UPO-
BaHHAas ¥ HA TIEPBBIN B3] «CPEAUHHAS» UICOIIO-
TS Ha TIPAKTUKE YpeBaTa MepepokIeHUEM B Kpaii-
Hel paavkamusM. He ciydaiiHO B KauecTBe TpeThei
nosunmd (oT anri. The Third Position [63]) 06o-
3HAYAIOT OTJENbHBIC GOpMBI (harm3Ma U MPaBoOBOTO
MOIyNM3Ma, KOTOPBIE OJHOBPEMEHHO OTpPHUIIAIOT
MapKCH3M U KarmuTaiamM. KpoMe Toro, y cuHTE3H-
pPOBaHHON HAEOJIOTMH MOTYT OBITh OJM3KHE, HO
UMEOIe BaKHBIC HIOAHCH HAWMEHOBaHWs, Ha-
npuMep, «ITnOepallbHbIi corpamm3my [44] wm «co-
HUabHBIN THOepamu3m» [60; 61].

B KOHCTHUTYIIOHHOH TeopuH MOJO00HBIE CHH-
TE3UPOBAHHBIC TOAXOABI TAKXKE HAIUIW pa3BUTHE.
B omuoti u3 paGor Ilurepa bepkoBuma [Peter
Berkowitz] Obuta cdopMynupoBaHa KOHIEHIIHS
KOHCTUTYITMOHHOTO KOHCepBatm3Ma [34]. B kaue-
CTBE OCHOBBHI ATOH KOHIICMIIMU PacCMaTPUBAIOTCS
obmmme npunHiunel Koncrutyiuu CIIA, xoropbie
JOJDKHBI Pa3feNsTh KOHCEPBATOPHI U JIHOEpTapu-
aniel. [Ipodeccop npasa CtaHdoOpacKoro yHusep-
CHTETa CYMTAaeT, 4YTO MpPHU3HAHHE HWMIIEPATUBOB
KOHCTHUTYI[HOHHOTO KOHCEpBaTH3Ma MOTpedyeT oT
MPEJACTABUTENIEH MPOTHUBOIMOJOXKHBIX HAEOIOTHUM
MOJUTUYECKOW YMEPEHHOCTH, YTO BBIPAXKAETCS B

proceedings in Russia', but also the perception of
the proportionality principle in certain cases that
corresponds to these attitudes. Despite the absence
of an appropriate procedural norm in constitutional
proceedings, it is hardly worth forbidding high
judges to follow their internal attitudes in certain
cases. In Russian context, what appears to be a dis-
advantage is the lack of predictability of a liberal
judge. In case of a threat to the values of the free
market and the autonomy of a person, he is ex-
pected not to appeal to traditional values but to
scrutinize a conflicting public interest.

Such judicial behavior should be balanced by
left-wing supporters. It is easier for them to dis-
cover when there is a hidden corporate interest or
a privilege of some private beneficiary under the
disguise of high public goals and policies. We
undoubtedly agree with A.G. Karapetov who con-
cludes that ‘the claim to ideological neutrality is
often just a more or less deliberate rhetorical
technique that simplifies the opponent’s opinion.
This is often a banal self-deception caused by the
non-reflection of one's own ideological attitudes
or prejudices. It should be remembered that be-
hind each prima facie purely technical debate of
jurists there are hidden some more or less impor-
tant political and legal stakes, ideological or ethi-
cal attitudes and economic doctrines, regardless
of whether the disputing parties are aware of this
or not [...] In modern conditions, a researcher
cannot hide those deep ideological (economic, but
also ethical, philosophical and other) reasons
from which the basic legal principles, doctrines
and ideas follow’ [14, p. 19].

"'See: Clause 1 of Article 71 of the Arbitration Procedural
Code of the Russian Federation No. 95-FZ of July 24, 2002
(as amended on 02.12.2019). Collection of Legislative Acts of
the Russian Federation. 2002. No. 30. Article 3012; Pt. 1 of
Article 67 of the Civil Procedural Code of the Russian Federa-
tion No. 138-FZ of November 14, 2002 (as amended on
02.12.2019). Ibid. 2002. No. 46. Article 4532; Pt. 1 of Article
84 of the Code of Administrative Court Proceedings of the
Russian Federation No. 21-FZ of March 8, 2015 (as amended
on 02.12.2019). Ibid. 2015. No.10. Article 1391; Pt. 1 of Ar-
ticle 17 of the Criminal Procedure Code of the Russian Feder-
ation No. 174-FZ of December 18, 2001 (as amended on
04.11.2019). Ibid. 2001. No. 52 (Pt. 1). Article 4921.
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Certainly, from the position of proportionali-
ty, the desire to synthesize the advantages and dis-
advantages of left and right-wing ideology is at-
tractive. In special studies on proportionality, there
was even expressed an opinion about the value of
using the concept of the Third Way [52]. The ide-
ology of the third way or the new social democracy
was most thoroughly presented in the works [41;
42] by the English sociologist Anthony Giddens.
Among the supporters of the idea of the ‘third
way’ were US President Bill Clinton, British Prime
Minister Tony Blair and Federal Chancellor of
Germany Gerhard Schroder, who, in search for
support for their left-wing parties, wanted to adapt
the classic social-democratic ideology for changes
in the era of globalization and new challenges. In-
terestingly, in the joint political manifesto of the
leaders of the British and German social demo-
crats, in its German version, the political ideology
under consideration is denoted by the concept of a
new middle (from German — die neue Mitte) [35].
Here, one can find direct connotations with repre-
sentations of the middle way in political ethics.
However, the synthesized and, at first glance, ‘me-
dian’ ideology is in practice likely to transform
into extreme radicalism. It is not by chance that the
Third Position [63] means certain forms of fascism
and legal populism, which simultaneously deny
Marxism and capitalism. In addition, a synthesized
ideology may have names that are close, but have
important nuances, for example, liberal socialism
[44] or social liberalism [60; 61].

Similar synthesized approaches have also
been developed in constitutional theory. In one of
Peter Berkowitz's essays, the concept of constitu-
tional conservatism was formulated [34]. The gen-
eral principles of the U.S. Constitution, which
should be shared by conservatives and libertarians,
are considered to be the basis for this concept. The
former law professor of Stanford University be-
lieves that recognition of the imperatives of consti-
tutional conservatism requires political mode

ration from their ideological opponents, namely it
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0anaHCHPOBAHUH KOHKYPUPYIOIINX, HO OIMHAKOBO
BaXHBIX NMpHHOUIIOB [34, pp. 21-22]. C yuerom
crieU(pUKA aMEPUKAHCKON TOJIMTHYECKON CHCTe-
MBI CPEHHBIN ITyTh B MOJUTHKE B JOMOJIHEHUE K
KJTACCHYECKUM HIesiM JulOepaiu3Ma WIN COIHa-
nmu3Ma (OeperyinpoBaHre PBHIHKA, COIMAJIbHAS 3a-
[IUTa, CTABKA HAJIOTOOOI0XKEHUS U JIP.) MPEAToia-
racT BbIICICHHE HECKONBKHX 0a30BBIX TeM (MH-
rpaiyy, TI00anu3amnus MEXJTYHAPOJAHOH TOPTOB-
JY, TPOTEKUMOHU3M JKOHOMHYECKOW ITOIUTHKH,
OXpaHa OKpyXaromen cpeasl u T.A.). Bokpyr mo-
JNOOHBIX TPOOJIEM H JIOJDKEH OCYHICCTBIISATHCS
WJCOJIOTHYECKHIT AMajJor B  IPaBOTBOPYECKOM
Mporecce ¥ KOHCTUTYIIMOHHOM CYAOIPOU3BOACT-
Be. COOTBETCTBEHHO WOJUTHYECKAsi copa3Mep-
HOCTh BBIPQ)KAETCsl B MOMNBITKAX JOCTUYh KOHCEH-
cyca MEXKIy HPOTHBOMOJIOXKHBIMU HJIEONOrHYe-
CKUMH YCTaHOBKaMH 1O 0a30BBIM KOHCTHTYIIMOH-
HO-TIpaBOBBIM TIpoOiiemaM. Kpome Toro, B3aumo-
CBs3b c(hepbl MONUTUKHA U TIPUHIUIIA COPA3MEPHO-
CTH o0pamaeT BHUMaHHE Ha TMpoOJIeMy auUaiora
KaKk (OpMBI B3aUMOJCHCTBUS KOHCTHTYI[MOHHOM
FOCTUIIUH C 3aKOHOJATEEM.

PesyabTarsl.
B3aumMocBsI3b MeKIMCIUIITHHAPHBIX
aCIEeKTOB COPa3MepPHOCTH

B kadectBe pe3ynbTaToB MPOBEICHHOTO aHa-
TM3a HEOOXOJMMO MOTYEPKHYTh B3aWMOCBSI3b OT-
ACIBbHBIX aCICKTOB MECKIUCHUIINIMHAPHOI'O IIPOXO0-
Ja B YaCcTU TIPUMCHCHUA KOHCTUTYIIHOHHOI'O
MpHUHIMUINA copa3MepHOCTH. Tak, uaest 00 dKOHO-
MHYECKOM paBHOBecuH (TI0 CBOEH mpupone He-
onuOepanbHas) ¥ COOTBETCTBYIOIIMHM € MeTox
HSKOHOMHYECKOT0 aHalli3a MpaBa HE MOTYT OBITH
YCIEITHO Pealln30BaHbl B CIly4ae MTHOPHPOBAHUS
COIMOJIOTUYECKUX TIPEICTABICHUH O PaBHOBECHH
MEeX]y pa3uYHBIMH Tpymnnamu B obmectse. Kiac-
CHYECKHI YKOHOMUYECKUH THOepann3M co Bpeme-
HeM TpeOyeT mepeocMbiciieHus. Tak, B CBOEH U3-
BecTHOM padore 1776 r. A. Cmut oOpaTnin BHEMA-
HUE Ha PaBHOBECHE MEXKIY MPHOBUIBIO U 3apaboT-
HOM m1aToi: «B KaKaoM OOIIECTBE ... CYIIECCTBYET
OoObIYHAsT WJIM CpemHAs HOpMa Kak 3apaO0THOM
IJIaThl, TAK U MPHOBLIH ... ECIH 1ieHa Kakoro-iuoo
TOBapa COOTBETCTBYET TOMY, YTO HEOOXOAUMO ISt
OIJiIaTel B COOTBCETCTBUHM C HX €CTCCTBECHHBIMU
HOpPMaMH ... 3apabOTHOW TIATBI paboyrM W TIpH-
OBUTM Ha KamuTal, TOBap STOT MPOAAETCS, MOKHO
CKa3aTh, 10 €ro €CTECTBEHHOM IieHe» [27, ¢. 109].
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Bwmecte ¢ Tem ceifgac monxof K Tpyay Kak TOBapy
HETIPUEMIIEM B CHIJTy OCO3HAHWMsI IIEHHOCTH MHTEpE-
COB paOOTHHKA, a HE TOJbKO MHTEPECOB MPEAPH-
HUMaTenel. 9To 0co3HaHHe MOCie Yepeabl SKOHO-
MHYECKUX KPU3UCOB MOTYUMUIIO HEMOCPEACTBEHHOE
MTOATBEPXKACHUE WieHaMu MexXIyHapoaHOW opra-
HU3anuu Tpyna B @unanenshUicKoi aekaapanun
1944 r., B KOTOpOH MPOBO3TIAMIACTCS, YTO «TPYIH
He sBJSeTCst ToBapoM» (m. «ay)'. Ilosromy s
JOCTIDKCHUSI SKOHOMHYECKOTO PaBHOBECHS KpOME
COOCTBEHHO 3JIECMEHTOB XO3SMCTBEHHOW CHCTEMBI
HEOOXOINMO YYECTh BEC HHTEPECOB «BHEIIHUX)
aKTOpOB, BKJIIOYas MOTPEOHOCTH 3HAYUTEIHHON
COIMAJBHOMN TPYIIbI HAEMHBIX paboTHHUKOB. KoH-
(bITUKT COIMONIOTMYECKOT0 M SKOHOMHYECKOTO ac-
MEKTOB HJICH COPa3MEPHOCTH TPeOyeT MOMCKa OIl-
TUMajbHOrO peirenus. Korma rocymapctso Oeper
Ha ce0s HeIOMEpHBIC COIMANIbHBIC 0053aTENIbCTRA,
TepseTCs U3 BUAY IIECHHOCTh YKOHOMHYECKOTO pa3-
BuTHs. Upe3mepHas rocyaapcTBeHHAs SKCIIAHCHSI B
XO3SMCTBEHHYIO JKH3Hb HE TOJBKO MPOBOIHPYET
KPHU3KCHI, HO TIOJ MPUKPBITHEM OJIaroro Hamepe-
HUS BBITIOJIHUTh COOCTBEHHBIC 3aBBIICHHBIC COIU-
aJbHBIC 00sI3aTEILCTBA MACCOBO yMaJIsieT KOHCTH-
TYIIMOHHBIC TIpaBa TpeTbux juil. Ecim ke BMema-
TENBbCTBO B 9KOHOMHMKY CJIa00€, TO KOHCTUTYIIHOH-
HBIE IIEH COIUABHOM TOCYJApCTBEHHOCTH HE
JIOCTUTAIOTCS M TOBEPTaeTCsl COMHEHUIO MMITepa-
THUB 00CCIIEUCHHUS JTOCTOHHOIO YeIOBEUECKOro Cy-
mecTBoBanus. Hampotus, pasymMHas yMepeHHOCTh
HEU30SKHOTO BMEIIATEILCTBA TOCYAapCTBA B KO-
HOMHUKY OOECIeUuMBAEeT yCTOWYHMBBI IKOHOMHUYE-
CKHH pOCT.

BriBOaABI

OO6pamienre K MEKIUCIUIUIMHAPHBIM acTIeK-
TaM KOHCTHTYIIMOHHOT'O MPHUHITUIIA COpa3MEpHO-
CTH HE OTPHUIACT IIEHHOCTH JIOTMaTHYECKOM
opucnpynennun. Ckopee B CHIIY COXPaHSIOIIe-
rocs AeduIKUTa MOJOOHBIX UCCICAOBAHHI B POC-
CHUICKOM KOHCTHUTYIIHMOHAIM3ME MEKIUCIUILIH-
HapHble U (HOPMAIBLHO-FOPUANYCCKUE MOIXOIbI
311eCh JIOJDKHBI OBITh YPaBHOBEIICHBI.

! Jexnapanus or 10 mas 1944 r. «OtHOCUTENBHO 1iened U
3agady MexayHaponHoil Opranmsanuu Tpyna», npusata B
r. Gunanensun Ha 26-i ceccun I'eHepanbHOI KOHpEpeHIUH
MOT [OnexTponHslii pecypc]. JlocTyn u3 CIpaB-IpaBOBOH
cucteMsl «KoncynsranTlnoc.

Dolzhikov A. V.

requires balancing of competing, yet equally im-
portant, principles [34, pp. 21-22]. Taking into ac-
count the specific features of the American politi-
cal system, the middle way in politics, in addition
to the classical ideas of liberalism or socialism
(market deregulation, social security, tax rates,
etc.), involves several basic topics (migration, glo-
balization of international trade, economic protec-
tionism, environmental protection, etc.). The ideo-
logical dialogue in the law-making process and
constitutional adjudication should be carried out
around issues of this kind. Accordingly, political
proportionality is expressed in attempts to reach a
consensus between opposing ideological principles
associated with basic constitutional and legal is-
sues. In addition, the relationship between the
sphere of politics and the principle of proportional-
ity draws attention to the problem of dialogue as a
form of interaction between constitutional justice

and the legislator.

Results.
Interrelationship of Interdisciplinary
Aspects of Proportionality

The conducted analysis shows the interrela-
tionship of separate aspects of the interdisciplinary
approach in applying the constitutional principle of
proportionality. For example, the idea of economic
equilibrium (neoliberal in nature) and the corres-
ponding method of economic analysis of law can-
not be successfully implemented if sociological
ideas about social equilibrium between different
groups in society are ignored. Over time, classical
economic liberalism requires rethinking. In his
famous work (1776), Adam Smith drew attention
to the balance between profit and salary: ‘There is
in every society or neighborhood an ordinary or
average rate both of wages and profit [...] When
the price of any commodity is neither more nor
less than what is sufficient to pay [...] the wages of
the labor, and the profits of the stock employed in
raising, preparing, and bringing it to market, ac-
cording to their natural rates, the commodity is

then sold for what may be called its natural price’
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[27, p. 109]. However, nowadays the approach to
labor as a product is unacceptable due to the rec-
ognition of the value of the employee’s interests,
and not just the interests of entrepreneurs. After a
series of economic crises, this awareness was di-
rectly confirmed by members of the International
Labor Organization in the 1944 Declaration of
Philadelphia, which proclaims that ‘labor is not a
commodity’ (para. ‘a’)'. Therefore, in order to
achieve economic equilibrium, in addition to the
elements of the economic system itself, it is neces-
sary to pay attention to the weight of interests of
‘external’ actors, including the needs of a signifi-
cant social group of employees. The conflict of the
sociological and economic aspects of the idea of
proportionality requires the search for an optimal
solution. When the government assumes high so-
cial responsibilities, the value of economic devel-
opment is lost. Excessive governmental expansion
into economic life not only provokes crises, but
under the pretense of a good intention to fulfill its
own high social obligations, it massively infringes
on third parties’ constitutional rights. If interfe-
rence in economy is weak, then the constitutional
goals of welfare state are not achieved and the im-
perative of ensuring a human dignity is questioned.
On the contrary, rational moderation of the inevit-
able state interference in economy ensures sustain-

able development.

Conclusions

Turning to the interdisciplinary aspects of the
constitutional principle of proportionality does not
deny the value of dogmatic jurisprudence. Due to
the insufficient number of such studies in Russian
constitutional science, there is just a need for ba-
lancing the interdisciplinary and formal legal ap-
proaches.

! Declaration ‘Concerning the Aims and Purposes of the Inter-
national Labour Organisation’ of May 10, 1944, adopted at
twenty-sixth session of General Conference of ILO in Phila-
delphia. Available at: http://www.law.edu.ru/centers/labour-
law/norm/norm.asp?normID=1312118%20 (accessed
01.02.2020).
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