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Preface

The functioning of the political mechanism for legitimizing acts of the use of
force serves as a kind of indicator of the theory and practice of implementing
decisions on the use of force in international relations. The problems of turning to
force to resolve conflicts of social groups, including nascent states, were reflected in
the writings of ancient authors, for example Thucydides,! Aristotle,>2 Cicero;?
ideologists of early Christianity Origen,* Tertullian;> Middle Ages Blessed
Augustine,® Thomas Aquinas’, etc.

The heyday of the so-called "doctrine of just war" came to the Renaissance,
as it progressed at the same time as the formation of the principles of building a
system of modern states. The next most significant stage of the doctrine's
development came in the 20th century, when the developed nations, which nearly
destroyed each other in the course of the two world wars and the nuclear
confrontation of the cold war, began to establish institutions for international
security.

The political weight of the State, as a factor in international relations, is
determined by the degree and intensity of the impact of all the elements of the
combined power of a given state on the system of international relations or its
persons.®

All notable developments in world politics and international relations are
assessed through the prism of the criterion of legitimacy, which is based on the
language of legal norms, which are formed in sync with the development of

civilization and are defined by the values relative to the epoch. In any era, the

! Thycydides. History of the Peloponnesian War. Chapter XVII. The Milan Dialogue.
URL: http://www.mtholyoke.edu/acad/intrel/melian.htm.
2 Apucrorens. Ionutuka. Kuura cexpmas. URL: http://www.gumer.info/bibliotek_Buks/Polit/aristot/index.php.
% HMunepon Mapk Tymnuit. Juanoru: O rocynapcrse; O 3akoHax. — M., 1994,
URL: http://grachev62.narod.ru/ciceron/Ogl.html.
4 Opuren. Iporus Llensca. Kuura tpetssa. VI URL: http://azbyka.ru/otechnik/Origen/protiv_celsa/3.
® Teprynmuan. Anonoretux. URL: http://azbyka.ru/otechnik/Tertullian/apologetik/.
® Brnaxennsiit ABryctun. Topenus. Tom 3—4. — CII6.: Anereiis, 1998.
" ®oma Axsunckuit. Cymma teonorun. Tom VII. Borpoc 40 «O Boiine». Pasnen 1. Beerma i rpexoBHO BECTH
Boitny? URL: http://azbyka.ru/otechnik/konfessii/summa-teologii-tom-7/40.
8 For more details see: ITenk B.B., ®ponos A.E. IonmuTrueckas 6€30MacHOCTb TOCYIapCTBA U TIOIUTHYECKAs
CTaOMIIBHOCTD 00IIECTBA KaK OOBEKT IMOJIUTOIOrHIecKoro anannsa// Bonpocs! monuronoruu. 2018. T. 8. Ne 3 (31).
C. 16-27.
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problems of the regulation of the use of force to protect group interests (in the new
time - state) addressed a significant number of specialists in various fields of activity
- theologians, legal scholars, sociologists, political scientists, in fact experts in the
fields of military affairs and international relations.

For example, F. Gizo stated: "Political legitimacy is obviously a right based
on antiquity, on duration; to be a primacy in time is referred to as a source of law,
proof of the legitimacy of power.°

The main findings of researchers in this area are, in fact, attempts to create a
universal model of justification for the decision taken by the state authorities to use
force, designed to ensure that the main international actors recognize such an act as
a fair, necessary and proportionate to repulse the threat.

It should be noted that representatives of the modern domestic political school
in their research often touched on the issues of rationale for political decisions in the
outside world, including those related to the use of armed force. In a large part of
the works of domestic and foreign philosophers, historians, sociologists, political
scientists are affected by rather narrow special aspects, which we refer to when
considering individual fragments of the thesis theme.

Analysis of modern theoretic and methodological approaches suggests that the
problem of the correct use of a special apparatus to ensure political interactions in
justifying acts of force in international relations is key to ensuring both international
security in general and national security in particular. Currently, the phenomenon of
state security is the subject of research not only by the military elite - military
scientists, as it was, for example, in the early 19th century, but also explored within
the framework of political science, law, sociology, philosophy, economics, etc., i.e.
has become interdisciplinary.

For example, the sociological approach allows us to consider the specifics of

security in the context of changing the socio-political content of the war, its modern

® Cm.: T'uszo @. Ucropus musunmsauy B Espone / Tlep. ¢ ¢ppanm. Usn. 3-e 6e3 nepemen. CI16. 1905. URL:
http://az.lib.ru/g/gizo_f/text_1828 histoire_de_la_civilisation_en_europe.shtml. (accessed: 19.12.2020).
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military-technical appearance and the impact of these and many other, for example,
demographic factors.

Security, as a legal category, is viewed through the prism of the constitutional
and legal responsibilities of national security persons. In this approach, the basis of
security is, first of all, high-quality national legislation and its effective
implementation in international relations by the authorities - the state authorities.

In a philosophical approach, the specifics of national and global security are
seen in the context of the struggle of ideologies and spiritual and ideological
priorities of the modern world.

The specificity of philosophical understanding of the security problem of the
modern world is connected with the inclusion in the study of the system of measures
to ensure the stability of the world order factor taking into account the ratio of
objective reality and subjective world. Awareness of the content of such a factor by
a rather narrow category of decision-makers on the use of force is largely capable of
creating conditions for the safe coexistence of States and peoples. This approach
seems valid enough to investigate the problems of turning to power in the new
information reality.

Within the framework of the political approach, the specifics of the military
security of the state are considered in the context of new challenges of the modern
world and the emergence of new means and methods of armed struggle.

In the complex of interconnected political, diplomatic, military, economic,
financial, information and other measures, which are sought by states to protect
national interests, a special role is given to the political and legal means of justifying
the statements of states to recognize the act of use of force as fair.

This paper does not examine the nature and patterns of the development of
international legal norms, the sources in which they are recorded, the causes of their
occurrence, their purpose, features, effectiveness, the nature of the relationship with
other international norms, with domestic law, which is undoubtedly the subject of
the science of international law. At the same time, due to the relationship in the

international community in the field of the use of force, the norms of international
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law are considered in the work, but as a "ready" holistic tool available to the public
authorities and used by decision-makers to ensure the legitimization of acts of force.

The content of the process of legitimizing acts of force is determined by the
historical process of the emergence and institutionalization of the modern
international community, the main units of which are still secular nation-States, as
well as the institutions they have created, with all their inherent attributes and
essential characteristics.

In general, the assessment of the legitimacy of any act of force must be based
on determining whether it meets the expectations of the main actors, i.e., whether it
violates the international obligations of the State, whether or not it is an
unjust/unlawful use of force, or the threat of its use. Recognition of a specific act of
use of force as legitimate is most often carried out in the course of the political

process formalized in the discussions within the UN Security Council.



INTRODUCTION

Serious transformations are under way in the forms and methods of rivalry
used by various political actors to change the status quo in the international system.

The international community is not homogeneous, it consists of conflicting
actors with different authority and powers, who pursue different goals and have
diverging interests. Correspondingly, the international community is an abstract
category and cannot rule as an object of governance because of its anarchic nature;
but it has a hierarchical structure in which the place of the state is determined by its
combined national power. In the struggle for a place in such a hierarchy, States
cannot but feel the need for mechanisms to legitimize their actions, the essence of
which is to justify and justify the right to use force, including armed violence, on the
road to their national goals.

A number of problems of political mobilization,’® both national and
international communities, are caused by the uncertainty of a number of basic
concepts that formalize the interaction of States. Even the existing integration of
States within international institutions does not, in some cases, provide them with
sufficient resources to move towards national objectives, for example, in the absence
of unified will. Definition and statement, for example, of common interest, allows
the resources of other actors to be involved in the international security process.
From this point of view, this interpretation of the fundamental concepts and
categories of political science, which most corresponds to modern social and
historical realities, becomes important. For example, the content of the term "just
use of force" should be acceptable to a variety of political regimes and be consistent
with the national cultural, religious and other traditions of different peoples.

The modern properties of the security environment have filled the problem of
the use of force with new content, and, accordingly, one of the most difficult to

interpret and apply Article 51 of the UN Charter on the inherent right of states to

10 "political mobilization can be defined as the gradual concentration and use by a state or non-state actor of the
policies of various material and human resources in order to achieve its goal. The goal is achieved, first of all, by
creating mass support from citizens, establishing control over financial and other sources, creating a new profitable
information discourse." See: Kpemens T. B. ITonutideckas MoOwImn3anus: 00beKThl U CyObeKThI // VicToprdeckas u
coumansHo-obpasoBaTensHast Mbicib. 2013, Ne 5 (21). C. 146-149.
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self-defense began to cause much more serious disagreements about the possibility
of resorting to it. The main aspect of the problem is still the defining of the moment
when the state acquires the right to self-defense, but this time in relation to the actors
- "not states".

The historical experience of international relations shows that any State, when
resorting to armed force, always declares that it has a just cause for doing so, which
is reflected in the provisions of the so-called "doctrine of just war".

The study examines the historical aspects of shaping approaches to the issue
of legitimizing acts of force to resolve international conflicts and attempts to develop
the most effective ways to justify the forceful actions of states in the modern foreign
policy context.

In today's imperfectly organized world, states do not object to the fair use of
force - they only object to excessive use of force. Also, with particular caution, they
assess statements about the lawfulness of the use of force in cases other than the
reflection of direct armed attacks on the attributes of sovereignty. For example, the
“Strategy of the National Security of the Russian Federation™” conditions: “In the
arena of international security, Russia remains committed to the use, first of all, of
political and legal instruments, mechanisms of diplomacy and peacekeeping. The
use of military force to protect national interests is possible only if all the non-violent
measures taken were ineffective" !

The cornerstone of the UN Charter's system of principles is the provision that
any threat or use of force to ensure justice is eviler to the international system than
the coexistence of States in the case of particular injustice. That is, the use of force
against the existing political and territorial order, despite its seeming injustice, is
defined as illegal: if it is necessary to choose between peace and justice in the case
of ineffectiveness of peaceful means, preference should be given to peace.

This paradigm of the UN Charter means that in the dispute of values,

preference should always be given in favor of maintaining international peace and,

11 The Decree of the President of the Russian Federation of December 31, 2015 N 683 "On the National Security
Strategy of the Russian Federation." URL.: https://rg.ru/2015/12/31/nac-bezopasnost-site-dok.html.
10



despite the desire for “justice”, which is clearly always understood by States in
different ways. But very often the assertion that justice should take precedence over
the state of the world in spite of the prohibitions on the use of force established by
the UN Charter is supported by states in view of the apparent inconsistency of the
norm of paragraph 4 of Article 2 of the UN Charter on the prohibition of the threat
of the use of force, or its use, to the modern needs of protecting the national interests
of the states (especially in the understanding of super-Powers) in the context of a
changing organization of the world community.

As a result, there is no consensus in the expert community on the content of
the mechanism for determining the legitimacy of the appeal to force and on what
measures should be taken not only to avoid "double standards™ but also, on the basis
of a similar interpretation of the facts of international life, to radically reverse the
situation in favor of peaceful means of resolving international disputes.

Understanding the problem of legitimizing political solutions to the use of
force in international relations in the context of the current geopolitical paradigm in
scientific discourse is inextricably linked with the problem of recognition by the
main international actors of the act of the state's appeal to force a just, necessary and
proportionate threat. Solving the problem of finding and declaring an acceptable
justification for the act of appeal to force is almost the highest priority of the
activities of state authorities in the outside world. How is it solved? What is the
mechanism for justifying the need to address armed violence in interstate relations
and its place in ensuring the defense capability of the state, especially in the context
of the formation of a new geopolitical model of the world?

Statements by States about the just nature of unilateral recourse to force (a
statement on the need to follow a certain concept of the use of force) are made in the
process of political and legal justification of this act before the participants of
international communication, namely, it is proved necessary and proportionate:

— self-defense, including one interpreted broadly;

— struggles for self-determination and decolonization;

— humanitarian intervention;
11



— military intervention to replace elites in another state;

— military interventions in spheres of influence and critical areas for
defense;

— military intervention on the territory of another state to fulfil treaty
obligations;

— military intervention to ensure evidence-gathering in international
investigations;

— military interventions to enforce the decisions of international courts;

—~ retaliation: retorsions and reprisals.'?

Armed formations can also be used, for example, for:

— maintaining the political balance of power in inter-State relations by
demonstrating the intentions and opportunities to protect national interests;

— countering drug trafficking and terrorism and violent extremism;

— protection of citizens and their evacuation from emergency zones in
foreign countries, etc.

The problem of recognizing the right of States to take action outside national
territory to counter cross-border terrorism and violent extremism has necessitated
the development of new interpretations of self-defense norms, since it had
previously been assumed that self-defense was only possible with the aggression of
another State.

Every act of state action to force is accompanied by discussion of the issue at
the UN Security Council meeting, and the criteria of "necessity" and
"proportionality” of such an act are necessarily discussed during the discussions. We
believe that this modern duty of States originates in the resolution of the Caroline

Incident®3 in the first half of the 19th century, as will be discussed below.

12 This classification of the main ways to address power unilaterally is: Reisman, W. Michael. “Criteria for the
Lawful Use of Force in International Law” (1985). Faculty Scholarship Series. Paper 739. URL:
http://digitalcommons.law.yale.edu/fss_papers/739 (accessed: 21.01.2016).
13 |etter from Daniel Webster to Lord Ashburton (Aug. 6, 1842). Treaties and Other International Acts of the United
States of America. Edited by Hunter Miller. Volume 4. Documents 80-121: 1836-1846. Washington: Government
Printing Office, 1934.
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In contrast to the criterion of “proportionality” currently well-regulated in
international humanitarian law, the "necessity" of the use of force is inherently
political, i. e. an extra-legal assessment based mainly on the moral and ethical
reasoning characteristic of a particular era, although it is also detailed in terms of
law.

We also consider it necessary to note that in this work the power means in the
arsenal of international actors are delineated to the "use of force™(coercion by using
means and methods of warfare) and "compellence”- the influence on actors using
economic, diplomatic and other "non-military" means.

The need to address the threat of the use of force, or its use, is assessed by
states in the context of the international situation and their own foreign policy goals.
In inefficient international institutions, in the search for ways to protect national
interests, States are forced to independently assess the situation, look for available
means of coercion and compulsion, decide on the readiness to bear international
responsibility for the consequences of their behavior.

The issue of national interest is closely related to the issue of the sources of
national power and the limitations for their application in independent policy, i.e. by
their recognition of the legitimacy of the system of international relations itself;
secondly, by agreeing with the possibility of assigning them international
responsibility for violations of the present status quo. K.S. Hajiyev proposes a rather
broad definition of the process: "Ensuring the legitimacy, or legitimization,*is a
form of justification that is designed to integrate disparate institutions, relationships,
processes, subsystems, etc. thus giving meaning to the whole social order."*> Of
course, this process cannot change the anarchic nature of the international system.
By legitimizing actions, we are merely defining our behavior strategy within the
current state of the international system, building on the elements of national power

available to us and their quality.

14 There are two close terms "legitimization" and "legitimization" in use in the scientific literature to describe the
same phenomenon.
5 Tapkues K. C. IMonurtonorus. I'nasa «Jlerutumuocth». M.: Jloroc, 2001. URL: http://bibliotekar.ru/politologia-
2/29.htm (mata obpamenus: 12.11.2014).
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It can also be defined, based on the idea of A. I. Solovyov,® that the process
of legitimizing acts of force is a functional'” normative!® political technology, which
involves rationalization and algorithmicizing of decisions to protect national
interests in the military and diplomatic spheres, which are weakly exposed to any
technologization, for example, in the process of informal coordination of explicit
and implicit actions of international actors.

Each political mechanism can be broadly defined as "a combination of
different activities of social actors to achieve their political goals, as well as ways of
realizing their relationships, formal and informal rules and procedures limited by the
rule of law, reflecting the common values of society."!® The existence of such
restrictions is primarily due to the fact that interactions are carried out in a system
of States, which in itself is the result of a centuries-old political process.

As a result, the technology of political legitimization of acts of force must
inevitably include international norms, including legal ones, as specific knowledge,
and the approaches and methods of interpreting them and making claims by
international actors, who are solving the problems of achieving their political goals
and influencing the behavior of challengers.

Improving the "language” in which major international actors discourse on
international security is an objective necessity due to the fact that the system of
interactions of actors of the modern, inhomogeneous international community - a
strategic continuum - can be described by several models of the organization

(multipolarity, multilateralism, fragmentation and network

16 ConosbeB A. U. Tlomurosnorus: [Tonutuyueckas TeOpust, MOIUTHISCKUE TEXHOIOTUH: Y UeOHHK ISl CTYICHTOB
By30B /A. 1. ComoBbeB. — M.: Acmekr IIpecc, 2006. — 559 c. Pazmen VII. ITomutndeckne texHonornu. I'masa 20.
Posb TexHonoruii B monuruueckom mporecce. C. 414-429.
17 Conosbes A. . Tlonuronorus. C. 423.
18 Normative technologies are methods of activity that are rigidly conditioned by laws, norms, traditions or customs
existing in a society (organization). Deviant technologies are the opposite of them; they are ways of activity that
deviate from such requirements and standards. See: Conosses A. U. Ionuronorus. C. 425-426.
19 Manununa C A. TIpaBoBble OrpaHUYEHHs CPEICTB MACCOBOM MH(OPMAIMN M XapaKTEPUCTUKA METOIOB arvTalluK
B n3bmparenbHOM nporiecce // Auanor. MextyHapoaHbIH HayYHO-aHAINTHIECKHH )KypHalI MeXnapiaMeHTCKOH
Accambiien rocynapcrs — yaactaukoB CHI Nel (12) 2018.
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organization? - depending on the distribution of the balance of power and the state
of governance).
In this context, the use of force as a last resort and, consequently, the need to
legitimize acts of use of force in international conflicts, are always preeminent.
These circumstances explain the relevance of the study of the problem of

legitimizing political solutions to the use of force to ensure the security of the state.

20 See: Global Strategic Trends. The Future Starts Today. Sixth Edition. Commonwealth of Australia. Vice Chief of
Defence Force (15 November 2016), Future Operating Environment: 2035. P. 20.
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CHAPTER 1. THE CONCEPT OF FORCE IN INTERNATIONAL
RELATIONS

The category of "force™ is one of the most important in the discourse of the
theory and practice of international relations, in the reflections of philosophers and
political scientists. The classical definition of the category “power” in political
science is the definition given by R. Dahl, according to which “power is the ability
of one actor to force another actor to act in the same way as in any other case he
would not act”.?

Competition for power in the outside world is carried out using various forms
of power, the role of which is largely determined by changes in the technological
order and the development of globalization processes. In this regard, for example,
they talk about the existence in the modern system of international relations of "hard
power" and "soft power".?? In the general case, such manifestations of force can be
divided into “use of force” (coercion using the means and methods of conducting
military operations) and “compelling” (impression on actors using economic,
diplomatic and other “non-military” means.? It is also possible to assume that both
"military™ and all other means of achieving national goals, in a broad sense, can be
called means of waging a "political war".

Practitioners and theorists in foreign policy began to study the essence of the
phenomenon of power much more often in the course of studying the experience of
the first international organization in the field of security, the League of Nations,
and after the emergence of the United Nations and its first steps in ensuring and
maintaining peace. Also, one of the impetus for the expansion of the discourse was
the introduction into political circulation of the term "national security" by the

adoption in 1947 by the United States of America of the law "On national security".

21 Cm.: Dahl Robert A. The Concept of Power // Behavioral Science, 2:3, July, 1957. P.201
22 According to Y. Davydov, “soft” and “hard” options are complex-structured forms of impact through various sets
of tools, resources and technologies. In practice, they can complement each other or be a consequence of each other.
See: aseimos 0. H. [ToHsATHE «<OKECTKOID M «MSATKOID CHIIBI B TECOPUU MEXTYHAPOIHBIX OTHOIICHHH. -
Mesxnynapoansie nporeccer. 2004. N1(4), T.2. c. 69-80.
23 See: U.S. Army War College Guide to National Security Policy and Strategy. 2nd Edition. Ed. J. Boone
Bartholomees, Jr. June 2006. ISBN 1-58487-244-6.
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For our state, this term, of course, is relatively new.

The regulatory legal acts currently adopted in the Russian Federation
regulating activities in the field of ensuring national security (including the regularly
updated Military Doctrine), in our opinion, contain a number of gaps in the
interpretation of the modern essence of armed conflicts, the choice of their objects
and subjects, which, respectively , leads to discrepancies in the interpretation of the
problems of ensuring national and international security with the main international
actors. The discourse uses a “traditional” terminological apparatus, the
understanding of war is still reduced only to an armed conflict, which excludes from
the analysis the strategic problems of ensuring national security, as the emphasis is
made on military methods of force to ensure security.?

In our opinion, this is precisely why the problem of legitimizing political
decisions on the use of force in the interests of ensuring national security deserves
serious scientific research.

This is primarily due to the fact that in the process of moving towards national
goals, the state affects the system of international relations (including international
institutions, individual states and other actors) with its combined power. At the same
time, the degree and intensity of the use of combined power depend not only on the
scale of contradictions and readiness to act decisively in achieving the goal, but also
on the provision of the process with effective political science tools.

It is in this area that it is extremely important for the parties to skillfully apply
adaptive political strategies to prevent conflict situations from entering a “hot”
phase.

The modern political process predetermines the existence of special
requirements for the quality of government of the national security system. This

requires a revision of the policy of ensuring national security, improving the quality

24See: TTsix B.B. Teomonuruueckast 00yCIIOBICHHOCTh BOCHHOH MOMUTHKHN Poccnu. .. auc. a. monut.Hayk.-CII0,
2004.
25 The author agrees with the conclusions of A.A. Kovalev. that “despite the fact that the 2014 Military Doctrine (as
opposed to the 2010 Military Doctrine) takes into account the peculiarities of modern wars, as well as the strategies
of NATO member states and other military-political organizations in relation to Russia, nevertheless , it retains all
the methodological shortcomings inherent in its predecessor.” See: Kosases A.A. BracTHbie MeXaHU3MBI
obecrieueHnst BOeHHOH Oe3omacHocTH Poccmiickoit @enepanum. .. iuc. kaHy. monut. Hayk.- CI16. 2014. c.6.
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of measures taken in the field of organizing national defense, creating a mechanism
for preventing military threats, and preserving the state's sovereignty.

In our opinion, decision-makers in the field of ensuring national security need
to realize the special role of the political mechanism to legitimize acts of the use of
force in international relations. In this regard, the study sets itself the task of
identifying and analyzing the mechanism of political and legal support of forceful
actions in the field of international relations with the necessary and sufficient

political science tools.

1.1. Force and National Security in International Relations

For millennia, the main way social groups influence the outside world has
been hard power. The appeal to it was inevitably due to the fact that it was, firstly,
the most accessible and effective (radical and fast) tool for achieving goals outside
the group, and secondly, the objective state of the outer world itself, that is, the
content of intergroup relations. This state of intergroup interactions found theoretical
justification in the writings of up-to-date ideologists. Sometimes force was declared
to be almost the only means ensuring the development of states, the basis of the
international legal order. It was considered quite acceptable to ensure their interests
at the expense of other peoples. As a result, world history was not so much the
history of nations as the history of wars.

Later, humanity came to the realization that the use of "non-violent" methods
of resolving contradictions, including in the struggle for power, contributes not only
to the achievement of goals, but can even guarantee the group's self-preservation.
The experience of mankind has shown that relying exclusively on armed
confrontation in the struggle for resources inevitably leads to a strategic overstress
of the state, reduction of the people, and, as a result, to a defeat. So, for example,
J. Stossinger noted regarding the wars of the 20th century: "... those nations (or

leaders) that start a war are unlikely to ever appear as victors."?® This confirms the

%6 Stoessinger, John G. Why Nations Go To War. Wadsworth Cengage Learning, Boston, USA. 11th edition, 2011,
432 pp.
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effectiveness of the constructivist paradigm - there was an awareness of the need for
institutions for conflict resolution.

In modern politics, "force™ is a multi-vector, coalescing category that
manifests itself in all spheres of human interaction. For example, one of the founders
of the school of "political realism"”, an American researcher and foreign policy
practitioner H. Morgenthau, defined force as a lever of world regulation, power over
the minds and actions of people;?” and another famous American theoretician and
politician H. Kissinger as a means of influence.?® More or less other authors are
based on the same positions.?®

Another influential representative of the school of political realism,
A. Wolfers, distinguished between force (power) and influence of international
actors. His dichotomy suggested that "force" is the ability of an actor to change the
behavior of other international actors through coercion. And "influence" is his ability
to change the specified behavior through persuasion.*

The famous French philosopher, political scientist, sociologist and publicist,
one of the founders of the critical philosophy of history R. Aron, in his analysis,
distinguished not only between force and influence, but also between force and
power, power and authority, the balance of force and authoritative relations.!

What he sees in common between them is that force and power in international
relations, like power in intrasocial relations, depend on the resources available to the
state and are associated with violence. In his opinion, power is closely related to the
power and force of the state. However, they cannot be mixed. Power is an internal
political concept, while force refers to the foreign policy characteristics of the state.

R. Aron identifies three main elements in the structure of the power of the

state:

27 See: Morgenthau, H. Politics among Nations. 4-d ed. N.-Y. : Knopf, 1967. P. 97.
28 See: Kissinger, H. American Foreign Policy. 3-d ed. N.-Y. : Norton, 1977. P 57.
29 See: laBbinoB, 1O. I1. «KécTkas» 1 «MATKas» CHIA B MexyHapoaHbix otHomeHmsX // CIIA-Kanana.
DKOHOMUKA, TTONUTHKA, KynbTypa. 2007. Ne 1. C. 7.
30 Wolfers, Arnold. Discord and Collaboration: Essays on International Politics. Baltimore: The Johns Hopkins
Press, 1962, Chapter Seven. "Power and Influence: The Means of Foreign Policy". pp. 108-116.
URL.: https://archive.org/details/discordandcollab012923mbp.
31 Aron R. Paix et Guerre entre les nations. — Paris, 1984, p. 82—87.
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1) environment (space occupied by political units);

2) resources and knowledge at their disposal (obviously, this is how he defined
the mobilization potential of the nation);

3) the ability for collective action (the organization of the military structure of
the state, the quality of civil and military management in wartime and in peacetime,
solidarity of society).

A similar approach was promoted by proponents of the theory of
interdependence, which became widespread in the 1970s, R. Keohane*? and other
representatives of this theory linked the appeal to force with the character and nature
of the complex of connections and interactions between states. Such structuralists
view international regimes as mechanisms that foster decentralized cooperation
between self-interested actors.

Based on this, we can conclude that the manifestation of the "force" of the
state in the external world is, first of all, the ability of its influence on the behavior
of other international actors in the desired direction for it, as well as the
establishment of desirable forms of interdependence of political subjects.
Accordingly, the foreign policy strength of a state can be defined as a derivative of
its total power, which manifests itself through the scale and intensity of impact on
the system of international relations as a whole or its individual elements; and,
accordingly, a positive or negative assessment of such impact by other political
actors.3

In our opinion, the armed conflicts of the late 20th and early 21st centuries
that accompanied the end of the confrontation between the two systems in the Cold
War, including conflicts on the territory of the former Soviet Union, show that one

cannot ignore changes in the international organization, largely due to a change in

32 Keohane, Robert O. After Hegemony: Cooperation and Discord in World Political Economy. International
Affairs 61(2), January 1984. DOI: 10.2307/2617490.
33 Political power in a broad sense, according to G. Morgenthau, “is the psychological relationship between those
who possess it and those in relation to whom it is applied. This gives the former the opportunity to control the
actions of the latter with the help of the influence that they have on their minds. This influence comes from three
sources: expectation of gain, fear of failure, respect or inclination for people and institutions. Political power can be
realized by orders, threat, persuasion, charisma of a person or institution, or a combination of any of these factors ...
International politics, like any politics, is a struggle for power (influence)." See: Morgenthau, H. Politics among
Nations. 4-d ed. N.-Y.: Knopf, 1967. P. 95.
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technological order and globalization, in the analysis of the content of the norms of
the institution of force. Following a single isolated model for studying interstate
interactions, for example, political realism and structuralism, is not possible for
political analysis and development of recommendations for government bodies.
Currently, there is not a single international actor who would have sufficient power
and influence to independently ensure national security. And even more so for
domination in international relations. In such a situation, turning to international
institutions is inevitable. And it is for this reason that the coordination of the wills
of the main international actors regarding acts of use of force or the threat of force
to protect national interests has been and remains one of the most difficult and
debatable problems of the political practice of resolving international conflicts,
formalized in the norms of international law.

Conditions or circumstances, the achievement of which greatly contributes to
the maintenance of the well-being of the people, and for the achievement of which,
in fact, this state was created, can be generally defined as "national interests".

So, for example, "The National Security Strategy of the Russian Federation
until 2020" defined national interests as "... the totality of internal and external needs
of the state in ensuring the rule of law and sustainable development of the individual,
society and the state."3*

Obviously, some interests are common to all states, namely: security from
outside invasion and economic security, preservation of state institutions and
national identity.

Other interests may be temporary in nature, determined by both the internal

34 Clause 6 of Section | "General Provisions". Decree of the President of the Russian Federation No. 537 of May 12,
2009 "On the National Security Strategy of the Russian Federation until 2020". Poccuiickast razera Ne88 (4912) ot
19 mas 2009, c. 15-16.
% Earlier, the Decree of the President of the Russian Federation of January 10, 2000 No. 24 "On the Concept of
National Security" defined national interests as "... a set of balanced interests of the individual, society and the state
in the economic, domestic political, social, international, informational, military, border, environmental and other
spheres ... Russia's national interests in the international sphere are to ensure sovereignty ... Russia's national
interests in the military sphere are to protect its independence, sovereignty, state and territorial integrity, to prevent
military aggression against Russia and its allies, to ensure conditions for peaceful, democratic development of the
state ”. See: Decree of the President of the Russian Federation of December 17, 1997 N 1300 (as amended on
January 10, 2000) "On the Approval of the Concept of National Security of the Russian Federation". Poccuiickast
razera, N 247, 26.12.1997.
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capabilities of the state and the pressure of the circumstances of the outside world.

That is, national interests, as a category and a qualitative characteristic, are an
abstraction, which is determined by the totality of values of any given community
of people at a certain historical period. And, therefore, there is always disagreement
in the definition of what constitutes a "national interest".

National goals are fundamental quantitative benchmarks to which government
policies and efforts are directed, and to which the resources of the people are directed
as a priority. If the efforts of all branches of government are focused on achieving
such goals, then it is likely that in this way national interests will be kept-up.®

In essence, national goals represent what the people want to achieve. National
interests, inferred from constantly determined goals in the context of a volatile global
environment, are the answer to the question "why do states behave like this?" And,
then, the national security strategy is a plan for the implementation of the state's
plans to achieve national goals.

In accordance with the official definition, "Russia's National Security
Strategy” is "an officially recognized system of strategic priorities, goals and
measures in the field of domestic and foreign policy that determine the state of
national security and the level of sustainable development of the state in the long
term."%’

Achieving national goals in accordance with the "National Security Strategy
of the Russian Federation until 2020" is ensured by adherence to the "strategic
national priorities" of the most important directions of "ensuring national security,

according to which the constitutional rights and freedoms of citizens of the Russian

36 \We consider it necessary to draw attention to the position of M.A. Gareev regarding the proportionality of the
proclamation of national goals and the interests of the state: ... Russia needs a certain moderation in defining and
defending national interests in order to firmly defend only the really vital ones. National interests should not be
belittled, otherwise the possibilities for economic development are limited. At the same time, the experience of the
1930s and post-war years showed that excessive maximalism and unreality of the proclaimed goals and interests, the
desire to implement them strictly and at any cost gave rise to a confrontational foreign policy, military doctrine,
leading to the undermining and collapse of falsely understood national ideas and goals ..." See: I'apees M.A.
OtBneyeHHbIe TPU3BIBHI U AeKIapanyy He HykHbl. OmyonukoBano B HI'-HBO ot 25.01.2008.
URL.: http://nvo.ng.ru/concepts/2008-01-25/5_prizyvy.html (accessed: 31.01.2008).
37 Clause 3 of Section | "General Provisions". Decree of the President of the Russian Federation No. 537 of May 12,
2009 "On the National Security Strategy of the Russian Federation until 2020". Poccwuiickast razera Ne88 (4912) or
19 masx 2009, c¢.15-16.
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Federation are realized, sustainable socio-economic development and the protection
of the country's sovereignty, its independence and territorial integrity ..."8
Promotion of national interests in being always forms the basis of
international relations, since each state seeks to ensure the physical, social and
economic security of its own people. But in view of the unequal distribution of
natural resources and the objective growth of human needs, the advancement of
national interests always takes the form of either peaceful competition or conflict.
Competition as a form is recognized and regulated by the world community.
However, when competition goes beyond effective regulation, it turns into a
state of conflict and the use of force. Therefore, the state of peace, as a state of
international relations, is, obviously, a relative concept, and never constant, since it
can be argued that at any moment in time on Earth there is always a place where
states or other actors of international communication use force to achieve their goals.
It should be noted that among the vast arsenal of means of ensuring national
security, priority should be given to political means that allow the use of the
aggregate power of the state to achieve peace and tranquility. However, the political
toolbox is not limitless. National security is ensured not only by warning and, if
necessary, by repelling threats, and by the state's place in the world hierarchy of
military power, but also by the competitive advantages of a developed economy.
The views of states on the possibility of using the armed forces, their goals
and objectives are determined in doctrinal documents, which, in turn, are based on
assessing the effectiveness of the functioning of all elements of the national security
system.
For example, earlier the 2000 National Security Concept of the Russian
Federation determined that: “Russia's national interests in the military sphere are to
protect its independence, sovereignty, state and territorial integrity, to prevent

military aggression against Russia and its allies, to provide conditions for peaceful,

38 Clause 6 of Section | "General Provisions". Decree of the President of the Russian Federation No. 537 of May 12,
2009 "On the National Security Strategy of the Russian Federation until 2020". Poccwuiickast razera Ne88 (4912) or
19 masx 2009, c. 15-16.
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democratic development of the state”.®

This stated interpretation of national interests was determined by the limited
resources available at that historical period to ensure the involvement of Russia in
events of a global scale, and, accordingly, limited the tasks of the armed forces,
mainly to ensure the prevention of aggression.

After a number of years, when Russia began to emerge from the systemic
political and socio-economic crisis of the late 20th century, preserve its sovereignty
and territorial integrity, when the priority tasks in the economic sphere were solved,
the country's leadership formulated other, broader tasks in the sphere of the national
defense:

— prevention of global and regional conflicts;

— implementation of strategic deterrence in the interests of ensuring the

country's military security.*

Strategic deterrence, in turn, "involves the development and systemic
implementation of a complex of interrelated political, diplomatic, military,
economic, informational and other measures aimed at preemptive (highlighted by
the author) or reducing the threat of destructive actions by the aggressor state."*

The legislation of the Russian Federation on defense currently contains a
provision providing for the possibility of the operational use of the formations of the
armed forces "... for solving the following tasks:

1) repelling an armed attack on formations of the Armed Forces of the Russian
Federation, other troops or bodies stationed outside the territory of the Russian
Federation;

2) repulsing or preventing (highlighted by the author) an armed attack on
another state that has made a request to the Russian Federation;

3) protection of citizens of the Russian Federation outside the territory of the

39 Section 11 "National interests of Russia". Decree of the President of the Russian Federation No. 24 of January 10,
2000 "On the concept of national security of the Russian Federation."

40 See paragraph 26 of Section IV "Ensuring National Security”. Decree of the President of the Russian Federation
No. 537 of May 12, 2009 "On the National Security Strategy of the Russian Federation until 2020." Poccwuiickas
razera Ne88 (4912) or 19 mas 2009, c.15-16.

1 Ibid.
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Russian Federation from an armed attack on them;

4) combating piracy and ensuring the safety of navigation"...#?

The modern "Concept of the Foreign Policy of the Russian Federation"*3
determines that in order to ensure national interests and implement strategic national
priorities, the foreign policy of the state should be aimed at fulfilling a number of
main tasks, including:

“(a) ensuring the country's security, its sovereignty and territorial integrity,
strengthening the rule of law and democratic institutions; ...

(m) further advancing the course towards strengthening international peace,
ensuring general security and stability in order to establish a just democratic
international system based on collective principles in solving international problems,
based on the rule of international law, above all, on the provisions of the Charter of
the United Nations, as well as on equal and partnership relations between states with
the central coordinating role of the United Nations as the main organization
governing international relations; ...

(e) forming good-neighborly relations with neighboring states, helping to
eliminate existing hotbeds of tension and conflicts in their territories and preventing
the emergence of such hotbeds and conflicts;

(x) development of bilateral and multilateral relations ... with foreign states ...
on the basis of ... non-confrontational defense of national priorities; ... assistance in
the formation of net alliances, active participation of Russia in them;

(3) comprehensive effective protection of the rights and legitimate interests of
Russian citizens and compatriots living abroad.... ”.*

It seems obvious that the clarification of the interests of states and the
regulation of the conflict of their interests occurs in the political process, which has

both national and international dimensions, when state authorities at each moment

42 Clause 1 of the Federal Law of November 9, 2009 No. 252-FZ "On Amendments to the Federal Law" On Defense
".www.garant.ru/hotlaw/federal/211046/.
43 Foreign Policy Concept of the Russian Federation. Decree of the President of the Russian Federation of
November 30, 2016 No. 640. URL: http://publication.pravo.gov.ru/Document/View/0001201612010045 (accessed:
01.12.2016).
#4 Ibid, Section 1 "General Provisions".
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of time need to look for answers to the questions: “who”, “where”, “what ”,“when”
and “ by what means ”, in relation to the actions of their opponents, who are also
striving to achieve their national goals; find means and methods of counteraction,
provide them with resources, as well as assess the scale of possible losses and the
risks of assigning international responsibility for their actions.

It is obvious that one of the means of achieving national goals (the question
"by what means") can be the use of military force.

In the search for answers to these questions, the following has to be carried
out:

1. revealing of the nature of relations with rival states;

2. elaboration of national goals, methods and ways of achieving these goals;

3. calculation of the amount of resources that can be used to achieve national
goals and their distribution, assessment of permissible losses;

4. allotment of responsibility, including moral responsibility, between
individuals, governments, non-governmental groups.

Similarly, as a process, the Russian Federation defines "military policy": "the
activity of the state in organizing and implementing defense and ensuring the
security of the Russian Federation, as well as the interests of its allies ...".*°

Whenever states use armed violence, the question arises of how just* or
legitimate was the appeal of the conflicting parties to this form of resolving conflicts.

It should be noted that only in the sphere of politics and international relations

4 Decree of the President of the Russian Federation "On the Military Doctrine of the Russian Federation" dated
February 5, 2010 No. 146. Poccuiickas rasera, N 27, 10.02.2010. Section 1. General Provisions, clause 6 subclause
«U».

46 For example, clause 2 of Section Il "Military-strategic foundations" of one of the previous versions of the Russian
Military Doctrine established that: "The nature of modern wars (armed conflicts) is determined by their military-
political goals, means of achieving these goals and the scale of military operations. In accordance with this, a
modern war (armed conflict) can be: for military-political purposes - fair (not contrary to the UN Charter,
fundamental norms and principles of international law, conducted in self-defense by the party subjected to
aggression); unfair (contrary to the UN Charter, fundamental norms and principles of international law, falling under
the definition of aggression and being led by the party that has undertaken an armed attack) ... "See Decree of the
President of the Russian Federation of April 21, 2000 No. 706" On the approval of the military doctrine of the
Russian Federation " ...Co6panue 3akoHomarenscTBa Poceniickoit @eneparmn ot 24 anpens 2000 1., N 17, cr. 1852.
In the Military Doctrine of the Russian Federation (approved by the President of the Russian Federation on
December 25, 2014, No. Pr-2976 (see: URL: http://www.scrf.gov.ru/documents/18/129.html)), just character of an
act of resorting to force through the establishment of compliance with the norms of the UN Charter is no longer
defined.
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can an answer be found to the question “why was force used?”; the answer to the
question "how was force used?" is in the field of military arts; and the answer to the
question "was force used lawfully?" is in the subject area of the science of
international law.

In an effort to maximize its interests, a nation enhances the impact of its
combined power on the system of international relations or individual elements and
ties that comprise it. The degree and intensity of this impact is determined, on the
one hand, by national interests, and on the other, by the objective condition of the
system of international relations.

Within the framework of the implementation of national strategies, the use of
force in interstate relations is a kind of inevitable "management cycle"* since in a
sufficiently large number of situations the only effective means of protecting
national interests can only be the national military power, despite the fact that in the
process of preventing wars and armed conflicts states in general should give
preference to political, diplomatic, economic and other non-military means.*
However, the need to protect national interests in most situations may require
sufficient military power.

The power of the state (or the influence of the state) in the external world is
determined both by its own capabilities and by the aggregate characteristics of the
alliances that a given state arranges with those states with which it has coinciding
interests.

The capabilities of the state depend on its geographical features (size of the
territory, its configuration and characteristics, location); population size and
characteristics; the availability of natural resources and agricultural potential; the

efficiency and flexibility of the industry; the state of transport and

47 o cnpaBeanuBomy 3amedanuio B.H. Xonuna: «CucreMa Mex1yHapoHbIX OTHOLIEHH peryiupyercs
ITOCPEICTBOM MHO)KECTBA KOHTYPOB, OTIUYAOLINXCSI IPYT OT ApPYTa 10 COCTaBY CyOBEKTOB M COCTABISIOMIAX UX
OCHOBY HOpMaM IIpaBa, MX YIPaBJICHICCKAM IHKIaM. Bce dacTHBIC yrpaBieHYeCKre IUKITBI IPEICTABIISIOT JIHIITh
YacTH BCEOOIIETO METOCTHOO IIUKIIA — IIPABOBOTO PErYIUPOBAHUS MEKIYHAPOIHBIX OTHOIICHUH. ..». CM.: XOHHH,
B.H. O6 onpenenernn MeXIyHapOIHO-TIPAaBOBOTO perynupoBanus / Bectauk KueBckoro yHuBepcurera.
MexnyHapoJHble OTHOIIEHHS M MEeXIyHaponHoe npaso. Bemryck 15. «Buma mkomay», 1982, crp. 17.
48 Cm. Pasnen IV «O6ecrieueHne HAIMOHATBHON 6e30MacHOCTH PoccHiickoit Oenepanun». Yka3 IIpesunenra PO or
1 0 ssaBaps 2000 1. No24 «O xoHIENIINY HaMOHAIBHOU Oe3omacHocTr Poccuiickoit deneparmm.
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telecommunications infrastructures; overall economic potential and economic
viability; national characteristics of the population and its religion, involvement in
world events, the presence of the population's will to jointly advance towards
common goals, trust in the government; efficiency of government, etc.

These sources of state power work indirectly - they are only a mobilization
potential. The main sources of state power in a world full of uncertainties are
favorable geographic conditions, a productive and creative population, a strong and
flexible economy, skillful government, and the will of the people.*

The concept of national power includes both its sources and instruments for
the realization of national interests.

The instruments of national power complement each other; they can never be
considered, let alone applied independently. As is often the case under the influence
of the media, setting the fashion for terms, the combined use of tools of national
power is currently defined as a "hybrid" action:® in any conflict situation, the
behavior of states in moving towards their national goals can be explained through
how they do combine and synchronously use the means available to them (sources
of national power). In general, this paradigm is described by the abbreviation
"MIDFIELD™:

military (military);

informational (informational);

diplomatic (diplomatic);

financial (financial);

intelligence (intelligence);

economic (economic);

legal (law);

49 The Concept of the Foreign Policy of the Russian Federation as the main factors of influence on international
politics, along with military power, puts forward economic, scientific and technical, environmental, demographic
and informational. See: “The Concept of the Foreign Policy of the Russian Federation”, Section II “The Modern
World and Foreign Policy”.
%0 Conceptually, “hybrid warfare” can be described as “the synchronized use of multiple instruments of [national]
power, specially selected to produce mutually reinforcing effects on specific vulnerabilities across the entire
spectrum of social processes”. See: Patrick J. Cullen, Erik Reichborn-Kjennerud. MCDC Countering Hybrid
Warfare Project: Understanding Hybrid Warfare. A Multinational Capability Development Campaign project.
Norwegian Institute of International Affairs. January 2017.

28



providing support (development).®!

In core, these sources of national power are the structural elements of the
foreign policy force of a state, and together they constitute the basis of national
power.

The relative novelty of the discourse on the hybrid nature of war lies in the
transformations in the organization of public life, which accordingly led to a change
in the content of the concept of "object of the use of force." The new objects of use
of force, in turn, must correspond to the means and methods that can be used by
actors competing for power.

Also, the need for actors to use "hybridity" in the struggle for power (states -
to achieve national goals) came in connection with the increasing complexity of the
organization of the security environment. With the development of globalization and
the strengthening of economic interdependence, competing actors gained access to
information about the real power of the enemy and they realized that the existence
of an enemy with a strong military organization of vulnerabilities in "non-military"
spheres, when a wide range of non-violent means are used against him
simultaneously, can change the status quo even without resorting to armed violence.
Moreover, one of the vulnerabilities of strong powers is that they are bound by the
regime of international law established after World War Il. This regime imposes on
states the obligation to exercise restraint and conduct political dialogue in the area
of limiting the address to use of force. Actors - “not states” are not bound by such
obligations.

As an example, we can cite the well-known approach to assessing the military
power of states using the Global Firepower Index (GFP), which is based on assessing
the national military land, naval and aviation potentials, and is based on an analysis
of more than 50 different indicators. In addition to the number of personnel, the
number of armored vehicles, ships, aircraft, etc., it also takes into account the level

of defense funding, the country's transport infrastructure, access to petroleum

51 Joint Doctrine Note 1-18. Strategy. 11-8. 25 April 2018. URL: https://www.jcs.mil/Portals/36/Docu-
ments/Doctrine/jdn_jg/jdn1_18.pdf?ver=2018-04-25-150439-540.
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products and other factors that may affect the combat effectiveness of the state's
military organization. At the same time, the index does not take into account the
factor of nuclear weapons.®2

Depending on the international situation and national goals, more resources
are allocated to the very instrument that gives the greatest gain for the chosen
national security strategy. But, in any situation of protecting national interests, it is
not possible to draw clear boundaries between the areas of application of these tools.

Military power has an important feature, which consists in the need for
constant large-scale qualitative renewal of the means of warfare, military doctrine,
development of state infrastructure, and improvement of the preparation of a unified
system for ensuring national security.

In order to strengthen military power, the state turns to all available
opportunities that can be provided by all spheres of public life, without exception,
and not only by the exclusively military organization of the state: the search for the
most effective mechanisms in the economy, breakthrough scientific research is being
carried out, ways are being sought to strengthen the moral potential of the nation.

The adaptation of the military organization of the state to a dynamic change
in the state of the security environment and its provision with effective military-
political solutions in the international arena are necessary actions to effectively
counter both existing and potential threats.

The plan for the implementation of plans to achieve national goals is
formalized in a national security strategy, which can be defined as the science and
art of developing and using tools of national power, both in peace and during war,
in order to secure achieving national goals, based on their signification and taking
advantage of the sources of national power available to the state.

From this point of view, international relations should be viewed as a process
of interaction between the national strategies of different states, which manifests

itself either in the form of a conflict or in a state of coincidence of interests. This

S2URL https://nonews.co/directory/lists/countries/global-firepower (accessed: 20.01.2021).
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interaction is carried out through the use by states and other actors in international
communication of tools available and effective at each specific moment of their
power.

If, for example, economic and diplomatic measures show their inadequacy
and ineffectiveness, then there may be recourse to military force or the threat of its
use, both unilaterally and in alliance with someone. But, military, diplomatic,
economic, and other actions lead to success only if they are provided with resources
and coordinated to achieve a single political goal.

The use of armed violence (or the threat of its use) is one of the means used
by states in interstate relations, and the possibility of resorting to them is always
taken into account at the highest level of national strategy and policy.

The purpose of modern acts of the use of military force in the UN paradigm
Is to restore the state of peace. This statement is, of course, generalizing in nature,
since the specific reasons for turning to force for each nation are determined by the
combination of its inherent characteristics, its national character, the conditions of
its existence, history, religion, demography, international obligations, etc.

For these conditions, as, indeed, for those that have not been listed, there are
no universally agreed definitions at the interstate level for their content.

In general, for example, the term "war" can be defined as a large-scale and
organized use of military force by states or by some groups in order to obtain
political advantages.®

This definition is most widespread both in the military environment and in the
public consciousness, since the classical understanding of the difference between
war and other cases of resorting to armed violence, for example, internal armed
conflicts or other situations of violence, consists only in its special design in the
norms of international and national law.

Since the inception of the modern system of states, wars have been waged

%3 For example, in the guidance documents of the US Armed Forces, the following definition is given: "War is
violence sanctioned by society in order to achieve a political goal." See: Joint Publication 1, Doctrine for the Armed
Forces of the United States. 25 March 2013. Chapter I “FOUNDATIONS”, I-1 (b).
URL: http://www.dtic.mil/doctrine/new_pubs/jp1.pdf.
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primarily by states, and their conduct was regulated by custom, and then described
rather than regulated by customary and treaty international law.

Civil wars and insurgencies are now also to some extent "regulated” by
international agreements, but only to the extent that it is in the interests of the warring
parties: if the belligerent strives to gain recognition in the future as a full-fledged
subject of international relations, he makes declarations of commitment to norms of
international law and is responsible for their implementation by personnel of their
armed formations. But, at the level of everyday perception, as well as by military
professionals, any use of force, significant in scale and consequences, is most often
regarded as a "war", for which one must be prepared, regardless of what the strategic
purpose is at the national level.

In a number of cases, "war" was defined as "total (absolute)”, when the
volume of resources, both human and material, attracted to achieve victory is such
that it must ensure victory at any cost, or when, to achieve even limited tasks, means
are "absolute" in their properties (for example, nuclear). However, the term "victory
at any cost” should not be equated with the term "absolute victory", which in some
cases may define the complete destruction of the enemy’s statehood.

In most cases of conducting hostilities, states fully mobilize their resources
only when they face the goal of "victory at any cost", and sometimes even to achieve
limited goals, but which have a fateful semantic, ideological significance for the
nation, for example, for the final border settlement.

From the point of view of military professionals, the possibility of turning to
military means of resolving conflicts, war is defined as the core and the meaning of
being; from the point of view of politicians - one of the means of deterring the
enemy; and in case of impossibility of deterrence - means of acquiring quantitatively
and qualitatively different political advantages.

Regardless of the political context, the content of the art of waging war is

determined by the basic principles of warfare® developed by the practice of states,

5 «The general, stable principles of the art of war, operating in all wars, include: the conformity of the methods of
military action to political goals, economic and military capabilities of states; the massing of forces and means, the
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which are not a frozen structure - they respond flexibly to changes in technology,
the state of international relations, strategic intentions of states and other social
groups.

To provide the context necessary for the development of the doctrine of the
use of armed force, and, therefore, to determine the direction of development and
training of the armed forces, military planners, in the general case, structure the
likely military actions in accordance with the tasks assigned to them and the
resources available, for example, separating conflicts on:

— large-scale war, local, regional conflicts;

— conflicts of low or high intensity;

— protracted or short-term hostilities;

— conflicts with the use of nuclear (or other types of weapons of mass
destruction) (hereinafter - WMD)), or only conventional weapons;

— or they are to be classified on some other basis.>®

decisive concentration of the main efforts in the most important areas, and at the decisive moment, the creation of an
overwhelming superiority over the enemy in the selected directions of strikes; suddenness of actions; flexible
maneuver of troops, forces and equipment; timely increase of efforts to build on the achieved success and its
consolidation; skillful use of reserves; thorough preparation and all-round support of military operations; firm and
continuous command and control of troops and forces. War and Peace in Terms and Definitions." See: Boenno-
nonutrnaeckuii cmosaps. Pem. /1. O. Porosun. Beue 2011. 640 C.; «War historically involves nine principles,
collectively and classically known as the principles of war (objective, offensive, mass, economy of force, maneuver,
unity of command, security, surprise, and simplicity)». Joint Publication 1, Doctrine for the Armed Forces of the
United States. 25 March 2013. Chapter I “FOUNDATIONS”, I-1 (b).
URL.: http://www.dtic.mil/doctrine/new_pubs/jpl.pdf (accessed: 21.01.2016).
%5 In particular, the modern edition of the Russian Military Doctrine defines:
“... A) the military security of the Russian Federation... the state of protection of the vital interests of the individual,
society and the state from external and internal military threats associated with the use of military force or the threat
of its use, characterized by the absence of a military threat or the ability to resist it;
b) military danger - a state of interstate or intrastate relations characterized by a combination of factors that, under
certain conditions, can lead to the emergence of a military threat;
c) military threat - a state of interstate or intrastate relations characterized by a real possibility of a military conflict
between the opposing sides, a high degree of readiness of any state (group of states), separatist (terrorist)
organizations to use military force (armed violence);
d) military conflict - a form of resolving interstate or intrastate contradictions with the use of military force ...;
e) armed conflict - a limited-scale armed clash between states (international armed conflict) or opposing parties
within the territory of one state (internal armed conflict);
f) local war - a war between two or more states pursuing limited military-political goals, in which military
operations are conducted within the borders of opposing states and which mainly affects the interests of only these
states (territorial, economic, political, and others);
g) regional war - a war involving several states of the same region, waged by national or coalition armed forces,
during which the parties pursue important military-political goals;
h) large-scale war - a war between coalitions of states or major states of the world community, in which the parties
pursue radical military-political goals. A large-scale war ... will require the mobilization of all available material
resources and spiritual forces of the participating states ...". See the order of the President of the Russian Federation
"On the Military Doctrine of the Russian Federation", see above.
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In the context of domestic political and international relations, all actions with
the use of armed violence can most often be divided into two groups: actually “war”
and “not war” (or “armed actions of a non-military nature” (hereinafter AANME)).

There is no definition for the phenomenon of "war" in international treaty law.
In the classical doctrine of international law, it is assumed that war is a dispute
between two or more states with the use of armed forces in order to defeat the enemy
and establish such peace conditions that satisfy the winner.>®

In this definition given by L. Oppenheim, four essential elements can be
notable:

1. existence of a dispute between two or more states; during which:

2. the armed forces are used,;

3. the purpose of the war is to achieve victory over the enemy;

4. it is assumed that both sides have symmetrical, but possibly completely
opposite goals.

However, can a conflict involving states be called a war if the adversary is not
a state? Modern international law "regulates” the conduct of two types of armed
struggle without giving them a normative definition: interstate conflicts (waged by
two or more opposing sides) and intrastate (civil wars waged by two or more
opposing sides within a state).

In a formal legal sense, a war begins with a declaration of war and ends with
a peace treaty, or some other action that shows that the war is over. Thus, in classical
international law, there was the possibility of separating the peacetime and wartime
regimes.

In a de facto sense, war can exist in the absence of any formal legal
arrangements. It is associated with the actual conduct of hostilities, and not a legal
procedure compared with a declaration of war. Moreover, hostilities do not have to
be continuous throughout the course of a war; they can, for example, be interrupted

by periods when the parties conclude ceasefire agreements.

%6 Oppenheim, L. International Law: A Treatise. Vol. Il. War and Neutrality. Second edition. Longmans, Green and
Co. 1912. 858, pp. 67-68.
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Previously, the legal regime of war was characterized by the intention to create
a state of war with a chosen specific enemy (animus belligerendi), which was usually
stated in a declaration of war, but at present this condition is not considered by states
to determine whether they are in a state of war.

For example, if a state invaded the territory of another to solve limited
problems, and the victim of the attack regarded this invasion not as AANME, but as
a war, then the aggressor state will be forced to accept the state of war. Likewise, if
both states conduct prolonged and large-scale hostilities, but at the same time deny
a state of war, it, nevertheless, will exist in relations between them in fact.

In some circumstances, even in the case of large-scale hostilities with a
significant number of casualties and over a long period of time, there may be
situations where the parties behave in such a way that nothing happens. For example,
this situation existed in 1939, when the USSR and Japan maintained normal
diplomatic and trade relations against the background of the conflict in the Khalkhin-
Gol River region. The hostilities took place in the absence of a legal state of war.

At present, in the paradigm of the UN Charter, it is possible to speak of only
about the existence of the so-called status mixtus, which is a state intermediate
between war and peace, when both the laws and customs of war and the norms of
peacetime are applied simultaneously for different purposes.

In peacetime, the status mixtus exists when the state, on a limited scale, uses
force to conduct AANME. Since the state of peace is predominant, the relations
between the parties to the conflict continue to be governed by the norms of
peacetime, the norms of neutrality are not enforced for third parties to the conflict.
At the same time, the conduct of hostilities is governed by international humanitarian
(hereinafter IHL) and customary law, the norms of which are mainly embodied in
the two Additional Protocols of 1977 to the Geneva Conventions of 1949.
Regardless of whether states recognize a state of war between them, they are obliged
to apply these norms.

It is obvious that quite often there are conflicts between states with the

participation of armed formations, which do not develop into a war. Collisions of
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formations on the borders of states,> incidents with weapons, for example,
torpedoing a ship under the flag of another state,*® shooting down an aircraft
belonging to another state.* Incidents of this kind occur quite often by chance, or as
a consequence of the existence of tension between states for some reason.

The AANME category can include various kinds of coercive actions, as well
as actions carried out by third parties with the consent of the conflicting parties
(actions to maintain or restore international peace and security in accordance with
the mandates of international organizations), carried out by states, both within the
national territory and outside it, when, in accordance with the existing norms of
national and international law and practice, the states do not follow the formal
procedures for declaring war. The difference between these two categories is
significant, since the political, economic and legal relations between the belligerent
and states, neutral to that conflict, are subject to change in a completely different
bulk in form and content.

In addition, these categories reflect the degree of social cohesion and
demonstrate its readiness to use national resources to resolve the conflict by military
means. Also, the use of armed force can be called a war, or AANME, depending on
the definition at a given moment of the content of national interests and political
circumstances - for example, whether the people are facing the problem of ensuring
their survival, or simply maintaining the existing level of well-being.

Thus, the qualification of military operations as a "war" or AANME depends
only on how the opponents assess the situation. Until the moment when the parties
envision the incident as AANME, which should soon end, then until that moment
there is no mobilization of all elements of the national power of the state. But at the

moment when one of the parties makes a formal statement about the transition to

57 A bug in Google Maps almost led to the outbreak of war in Central America.
URL: http://www.gazeta.ru/news/lastnews/2010/11/05/n_1567954.shtml# (accessed: 05.11.2010).
%8 S, Korea: "Obvious" North Torpedoed Our Ship: Foreign Minister Says Investigators Have Enough Evidence to
Prove North Korean Attack Killed 46 Sailors.
URL.: http://www.cbsnews.com/stories/2010/05/19/world/main6498333.shtml;
URL: http://www.nytimes.com/2010/05/20/world/asia/20korea.html?_r=1 (accessed: 01.03.2011).
%9 Timothy W. Maier. KAL 007 Mystery.
URL: http://web.archive.org/web/20010919141246/www.insightmag.com/archive/200104171.shtml. (accessed:
01.03.2011).
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"war", thus giving rise to the war in the formal legal sense, the enemy will no longer
be able to alternate the course of events. Also, the state can increase the level of the
use of armed violence so that the actual war being waged is formalized, but by the
enemy.

This is precisely the main difference between war and peace: to conclude and
maintain peace, the will of two states is needed, and to unleash a war, only the will
of one state is needed.

For example, when a state is waging actual hostilities against another, it
cannot make claims against it for what it perceives to be inadequate in scale, duration
and intensity of response. Even when the victim state of the attack does not offer any
resistance, war actually takes place in connection with armed violence by the
perpetrator state.

For example, the Gulf War actually began in August 1990, when Iraq
occupied Kuwait for several hours with little or no resistance, and not in 1991 when
coalition forces began active hostilities to liberate Kuwait.

Similarly, Georgia's attack on South Ossetia in August 2008 is not an
independent act of hostilities - it is a continuation of the events of the early 1990s,
but in this case, the national interests of the Russian Federation were seriously
affected, and therefore the formations of South Ossetia were assisted in repelling
attacks.

Since the fact of war can be inferred not from formal legal, but from tangible
actions, the position of third states in relation to determining the moment of the
beginning of a given war is established by them individually.

Military leadership must understand the political underpinnings of warfare,
and the political leadership responsible for creating and developing the military
capabilities of a state must understand the quintessence of war.

This condition is one of the main paradigms of the military-strategic process:
— war is an instrument of politics. Political leadership can most effectively manage

the conduct of a war if it clearly defines the objectives of its conduct;

— war is one of the means of ensuring the freedom of action of the nation. Also, the
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necessary conditions for its conduct are the presence of the support of the
population, a strong and flexible economy and, an effective and flexible military
organization, an effective intelligence system, and the presence of strategically
capable leaders;

— war, as a competition, has a special dynamics inherent only in it. The duration of
the war is always an uncertain factor, as is the outcome of the war. Uncertainties,
disagreements, chaos - all these are also phenomena that necessarily accompany
warfare;

— war brings destruction, the cost of waging war is always unpredictable. As a
political means, war can be a tool that decides the outcome of a conflict of states,
but very often it is a very imprecise tool and its outcome is almost always
different from the intended result.

Endeavoring to ensure the quality of life of the population and a stable peace
Is the essence of the national security strategy, both in time of peace and in wartime.
When, due to the current situation, the people have to turn to war, or AANME, it is
the responsibility of the government of the state to ensure that it allocates resources
wisely to achieve a politically acceptable resolution of the conflict.

Government should always look one step ahead beyond the horizons of
hostilities - the ultimate goals of national security policy should grant conditions of
the desired peace after the end of hostilities. Among other aspects, they must assess
the global and regional balances of power that must be restored or must be re-created
to ensure a stable and lasting peace. This, in turn, should take into account the nature
of post-war alliances, the delimitation of national borders, the social and economic
policies that need to be pursued to eliminate the problems that led to the conflict on
the one hand, and the need to provide political, economic and social support to states
experiencing the consequences of the conflict with the other side.

As part of the implementation of the national strategy, military power can be

used both directly to suppress the enemy, and indirectly, as an instrument of political
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pressure.®

The analysis of each act of the use of military force - including direct act of
warfare - should be carried out in the context of national goals, ways of achieving
them (methods of action), and means (available resources). Both the strong and the
weak have to rely on what it will cost to violate someone else's or protect their
sovereignty in the event of a conflict situation. 5!

The use of force can be a very expensive way of solving the problems of the
state, not only in the sense of spending resources, but also in terms of the loss of
international reputation and a decrease in the ability to influence international
processes. It is because of this that force should be used in discriminate manner, for
a short time, and at the same time must prove its effectiveness, including economic.

Any act of use of force must be tolerable (that is, the consequences must not
conflict with the expectations of the international community), pragmatic (that is,
lead to the state of international relations desired for the state), and effective (in
terms of resource costs).

The appeal to force is possible only if the state has sufficient power. This
relative characteristic is determined by the difference in the potential and actual, or
perceived and tangible, power of opponents. This difference does not necessarily
characterize a quantitative or qualitative advantage; most likely, it most fully
characterizes the state's ability to generate opportunities to achieve the desired effect.

The ability of the state to create a decisive advantage in any element of
national power can be called "the ability to concentrate efforts," and this property is
most important both for the art of war and all other spheres of the state's activities to
ensure national security.

It seems obvious that "concentration of efforts™ in certain element of national

80 The main tasks of the Armed Forces, other troops and bodies of the Russian Federation to ensure military security
are defined in paragraph 32 (in peacetime), paragraph 33 (in the period of an imminent threat of aggression),
paragraph 34 (in wartime) of the section "Use of the Armed Forces , other troops and bodies, their main tasks in
peacetime, in the period of an imminent threat of aggression and in wartime “of the RF Military Doctrine. See:

URL.: http://www.rg.ru/2014/12/30/doktrina-dok.html (accessed: 20.01.2015).

61 As noted, in the previously valid version of the Military Doctrine of Russia: "The military security of the Russian
Federation is ensured by the entire totality of forces, means and resources at its disposal ..." See clause 8 of the
Decree of the President of the Russian Federation of April 21, 2000 No. 706 "On approval of the military doctrine of
the Russian Federation”.
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power, especially in modern geopolitical conditions, should not go beyond the
framework established by the proven paradigm of strategic art: "Combat operations
have three main purposes:

a) overpower and destroy the enemy's armed force;

b) take possession of his material and other sources of power, and

¢) win public opinion” ®2 (emphasis added).

1.2. Evolution of Views on the Justification of the Just Nature of the Use of

Force before the Formation of a Modern System of International Security

Already in ancient religious writings, some normative restrictions on the use
of force can be distinguished, most often reflecting the definition of "holy war": the
only element that determined the justice of resorting to armed violence was the
receipt of the necessary blessing of spiritual power, and even wars of conquest were
considered sacred if they were conducted with such "sanction™ of the Almighty.

Over time, the concept of holy wars was replaced by the concept of just wars.
In this case, the use of military force by the authorities was considered permissible
If there was a generally recognized just reason, and the sanctions of the ecclesiastical
authorities were no longer considered a prerequisite for legitimizing acts of the use
of force.

The first significant and documented attempt in European history to develop

the doctrine of just war was undertaken during the development of ancient classical

82 Principles of War by Carl von Clausewitz. “III. Strategy. 1. General Principles”. Translated and edited by Hans
W. Gatzke. September 1942. The Military Service Publishing Company.
URL.: http://www.clausewitz.com/readings/Principles/index.htm (accessed: 12.04.2014).
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thought in Greece and Rome. One of the first authors to argue that the use of force
must necessarily be fairly justified was Aristotle.

In his Politics, © he criticized Lacedaemon and Crete for their focus on war as
the foundation of the state. For Aristotle, war was not an end in itself, but only a
means of achieving a "good life" for citizens of the political community and as a
way to achieve peace. Based on this general conclusion, Aristotle believed that
combat training should focus on three goals, which in turn explain the fairness of
war.

The first goal of turning to war was "to prevent enslavement.” In comparison
with modern times, this can be correlated with the inalienable right of the state to
self-defense. The second legitimate goal of preparing for war, according to Aristotle,
was to achieve hegemony "for the benefit of the subjects,” and here he assumed the
possibility of using force to establish political rule over people in the interests of
these same people. And finally, as a third goal of preparing for war, they were
supposed to be able to allow humans to become masters of those who deserve the
fate of slaves, and, being slaves by nature, could only realize their full potential as
human beings in a state of slaves. Therefore, to achieve this goal, the use of force
was assumed to be fair. But for others who are not naturally slaves, the use of force
by the state to enslave them is assumed to be unfair.

Aristotle’'s theory, in fact, not legal but moral, and he sought to determine not
the legality of war, but its moral justice, and, as he rightly noted, "the ultimate goal
of war is myth."%

Another classical thinker who worked to substantiate the fairness of turning
to war was the Roman statesman and philosopher Cicero, for whom, as well as for
Aristotle, the ultimate goal of war is to establish peace. In his work DE LEGIBUS,%
he claims that there are two just reasons for starting a war: “(XXII, 35) ... Those

wars that were started without reason are unjust. For if there is no reason in the form

83 Apucrorens. Tonmumuka. Kuwra cenpmas. URL: http://www.gumer.info/bibliotek_Buks/Polit/aristot/index.php
(accessed: 02.02.2015).
8 Ibid, XII (15).
51 Iunepon Mapxk Tysumit. quanoru: O rocymaperse; O 3akoHax. — M., 1994,
URL: http://grachev62.narod.ru/ciceron/Ogl.html (accessed: 14.09.2014).
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of revenge or by virtue of the need to repel the attack of enemies, then it is not
possible to wage a just war ... No war is considered just if it is not announced,
declared, not started because of an unfulfilled demand to compensate for the damage
done ..."%® . He also agrees that "any war that was not announced and declared, was
recognized as unjust and impious" (XVII, 31).%” Moreover, Cicero determined that
"(XXI11, 34) that the best state never starts a war on its own, except when it is done
by virtue of the word given by it or in defense of its well-being."8

Thus, Cicero, in contrast to Aristotle, emphasized the argumentation of
legitimacy, according to which war can be considered lawful if there is a just cause
and when the necessary procedural conditions are met.

In the initial period of the development of the Christian Church, most of its
followers were in essence absolute pacifists.®® However, external pressure on the
Roman Empire and the participation of an increasing number of Christians in state
and military administration, led to the fact that early Christian pacifism began to
erode. It was then that Christians began to turn to the doctrine of just war created by
the leading classical philosophers and to interpret it to create the ideological
foundations for the functioning of the military security system of the Christian state.

Blessed Augustine was the first of the famous Christian thinkers to begin to
formulate the postulates of the theory of just war, which defines the circumstances

under which the appeal to force must be recognized as just.”” His idea was not

% |bid. Kuura TpeTbs.
57 Ibid. Kuura Bropas.
88 |bid. Kuura TpeTbs.
8 For example, Tertullian: "... we are once and for all prohibited from homicide ...".See: Tepryanuan. Anonorerux.
I'nasa 9 (8). URL.: http://azbyka.ru/otechnik/Tertullian/apologetik/ (accessed: 01.02.2015);
Origen: “As for the Christians, they received the commandment not to take revenge on their enemies, and, guided by
(this) moderate and humane legal provision, they really do not commit revenge, even if they have the opportunity to
fight and if they have the necessary means for this ... They received this (statute) from God, who himself always
fights for them and at the right moments pacifies those who rebel against Christians and wish to destroy them. " See:
Opuwren. Iporus Henbca. Kuura tpersst. VI, URL: http://azbyka.ru/otechnik/Origen/protiv_celsa/3 (accessed:
01.02.2015).
70 See, for example: “On the killing of people, which does not belong to the crime of homicide™: ... the same divine
authority allows some exceptions from the prohibition to kill a person. But this applies to those cases when God
himself commands to kill, either through the law, or by a special order concerning a particular person. In this case, it
is not the one who kills who is obliged to serve the commander, just as the sword serves as a tool for the one who
uses it. And therefore, the commandments "do not kill" are by no means violated by those who wage wars at the
behest of God ... ".Bnaxennsiit ABrycrud. TBopenus. ['maBa 21. — Tom 3—4. — CII6.: Anereiis, 1998; O I'pane
Boxuem. URL: http://azbyka.ru/otechnik/?Avrelij_Avgustin/o-grade-bozhem=1_2 (accessed: 12.07.2010).
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expressed in the form of a complete doctrine of just wars, since from a religious
point of view, true justice is possible only under God's reign, that is, the "justice" he
defined did not have a high divine meaning, but was such in relation to earthly
existence.

The first known systematization of the principles of shaping the just nature of
the use of force was the work of Thomas Aquinas "Summa Theologiae".”
Developing the teachings of Augustine, Thomas Aquinas developed a general
framework for the Christian doctrine of just war, in broad terms representing what
would later be called “the theory of just war." He considers not only the questions
of the fairness of the appeal to force, but also the permissible ways of using it, that
is, he defines the principles of ius in bello.

Steering a kind of dialogue with Blessed Augustine, T. Aquinas defined three
conditions for the use of force in order for a war to be recognized as just. First, the
authority of the ruler, on whose orders the war is being waged’ ... Secondly, there
must be a just reason, namely that the attacked should be attacked because they
deserve it for some of their wrongdoing.”® Thirdly, it is necessary that the belligerent
side had a just intention, that is, that its intention was to establish good or prevent
evil, since “true religion considers peaceful those wars that are waged not for the
sake of exaltation or cruelty, but for the sake of strengthening peace, punishing
villains and affirmations of the good. "

These three conditions for determining the just nature of a war were widely
recognized and became the starting point in inquiry on the nature of war for scholars-

theologians and lawyers of later times, such as: Francisco de Vitoria,”™ Francisco

" ®oma Axsunckuii. Cymma Teosoruu. Tom VI, Bonpoc 40 «O Boiine». Paszen 1. Beerma 1 rpexoBHO BecTd
soitry? URL: http://azbyka.ru/otechnik/konfessii/summa-teologii-tom-7/40 (accessed: 12.12.2015).
72 . according to the natural order that maintains the peace among mortals, it is necessary that the right to conceive
and declare war should belong to those with the highest authority." 1bid.
73, awar appears to be just when it is a retribution for injustice, when a people or a state must be punished for
refusing to compensate for the evil inflicted or to return what has been unjustly captured.” Ibid.
74 «_.. Sometimes it happens that a war is declared by a legitimate government and for a just reason, but nevertheless
it is unjust due to evil intention, in connection with which we read in Augustine:* Passion for harm, a cruel thirst for
revenge, ruthless disgust, lust for power and the like - all of this is rightfully considered the curse of war. " Ibid.
75 Franciscus De Victoria. De Indis Et De Ivre Belli Being Parts of Relectiones Theologicae XII. In the Classics of
International Law (Edited by James Brown Scott), Reprinted 1964. Oceana Publications Inc., Wildy & Sons Ltd.
New York, U. S. A., London.
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Suarez,”® John Locke’’, Hugo Grotius’®, Jean Boden’, Thomas Hobbes®, Samuel
Pufendorf8!, Emerick de Wattel®? and others.

To the previously formulated basic criterion for a just war - the need to resort
to force, these thinkers added the idea of proportionality, explaining that not every
reason is sufficient to justify a war, but only those that are really serious and
commensurate with the losses from the war itself. In other words, the evolving right
to wage war took as its basis the unlawful principle of reciprocity lex talionis: to
justify the reasons for resorting to force, the losses of the state should be
approximately comparable to the losses from not turning to war in the absence of
resistance to the enemy. When such moral and religious restrictions were not met,
war was assumed not only immoral, but was also considered legally prohibited. That
is, already at that time, it was assumed that the object of the use of force should not
be the innocent.®?

As the Russian diplomat Professor F. Martens later noted: "War in antiquity
was declared not only to the hostile state and its armed defenders, but in general to
all persons who were in the hostile territory ... In any case, religion softened the

cruelties common in the wars of ancient peoples."84

"8 Francisco Suarez. De Legibus. URL: http://www.sydneypenner.ca/su/DL_1_13.pdf (accessed: 30.08.2012).
7 John Locke. Two Treatises of Government, ed. Thomas Hollis (London: A. Millar et al., 1764). The Online
Library of Liberty. Classics in the History of Liberty. URL.: http://oll.libertyfund.org/titles/locke-the-two-treatises-
of-civil-government-hollis-ed (accessed: 27.10.2015); Jloxk JI»x. Counrenus: B 3 1. M., 1988. T. 3. C. 262-405;
mep. FO. B. Cemenoga.
78 'pouuii I'. O npase Boiinbl 1 Mupa. M.: Jlagomup, 1994, — 868 c.
78 Jean Bodin. Six Books of the Commonwealth. Abridged and translated by M. J. Tooley, Basil Blackwell Oxford.
Printed in Great Britain in the City of Oxford at the Alden Press Bound by the Kemp Hall Bindery, Oxford.
URL.: http://www.constitution.org/bodin/bodin_htm (accessed: 11.12.2011).
8 Io66c, Tomac. Jlepuadan, wix MaTepus, popMa U BIaCTh FOCYAAPCTBA LIEPKOBHOIO U MPAKAAHCKOrO.
URL: http://www.philosophy.ru/library/hobbes/ogl.html (accessed: 16.09.2012).
81 On the Law of Nations. Eight Books. Written in Latin by the Baron Pufendorf, Counsellor to His Late Swedish
Majesty, and to the Present King of Prussia. Translated into English, from the best edition. Oxford. Printed by
Lithfeld, et al. MDCC III.
82 Emer de Vattel. The Law of Nations, or, Principles of the Law of Nature, applied to the Conduct and Affairs of
Nations and Sovereigns, With Three Early Essays on the Origin and Nature of Natural Law and on Luxury/edited
and with an introduction by Bela Kapossy and Richard Whatmore; translated by Thomas Nugent. Liberty Fund, Inc.
2008. URL.: http://If-oll.s3.amazonaws.com/titles/2246/Vattel 1519 LFeBk.pdf (accessed: 12.12.2015).
8 "The contest in courage with arms in hand is not always prohibited, but only when it is disordered, involves a risk
[for life] and ends in murder or robbery." T. Aquinas. Ibid.
84 Maprercs @. CoBpeMeHHOE MEKIYHAPOTHOE TIPABO MBIIIN30BAaHHBIXS HAPOHOBh. ToMb II. CaHKTS-
[erep6yprs. 1883. C. 463.
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By the beginning of the Renaissance, less emphasis was placed on the
religious justification of the reasonableness of the appeal to force, but, as before, for
the thinkers of that time, the war was still assumed to be just only if a set of
theological restrictions were followed.

But already in the 16th and 17th centuries, theorists began to link the
development of the ius ad bellum with human nature, and not with the divine realm.
As noted by the already mentioned F. Martens: “In the Middle Ages, for the first
time, a public order is being developed, based on respect for a man and his rights.
From this time on, the war begins to obey certain rules and order, which develops
more and more, as in new states the law and properly organized state power
gradually set obstacles to the unbridled will of a person."8

One of the most eminent publicists of that time was Hugo Grotius, who
formulated in new secular terms the norms of natural law in matters of resort to war,
which distanced it from the divine will.

In his work "De Jure Belli ac Pacts" (On the Law of War and Peace),®
H. Grotius defined the just nature of war. First, he supported the early Christian
position on the legitimacy of war when waged by lawful authority. Second, he
determined that the protection of people and property could be a just reason for
waging watr.

Also, H. Grotius stated that the use of force is legal in response to an
unrealized intention of the enemy, containing a danger to life or property, that is, he
formulated the beginnings of the concept of preemptive self-defense, for situations
where “the danger should be immediate and imminent in time”. Another just reason
for starting the war was the punishment of the state that caused the damage, that is,
the beginning of the formulation of the concept of reprisals was laid.

In the same work, H. Grotius identified several characteristics of the "unjust”

use of force, including the desire to seize the better lands, the provision of freedom

8 Maprencs @. Tam xe.

86 I'pormii. Kaura 1. I'masa II. Moxket i BoWiHa KOT1a-JIMO0 OBITH CIIPaBEIITHBOM?

URL: http://grachev62.narod.ru/huig_de_groot/chapt102.html (accessed: 30.08.2014).
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to any people, as well as the establishment of government to a people against their
will under the pretext that this is done for their own benefit, etc. 8

And another theorist of that era, Thomas Hobbes, expanded the criterion of
justice by the possibility of waging war to provide the population with goods.

John Locke also made a significant contribution to the definition of a just
reason for referring to war regarding the Christian interpretation of the essence of
ius ad bellum, that is, the formation of a secularized version of the doctrine of just
war. He suggested that “... and the right to war, the freedom to kill the aggressor,
[arises] because the aggressor does not give time to turn either to our general judge
or to a court decision ..."®; and Emeric de Vattel, who determined that ... unlike the
case when there is no question of punishing the enemy, everything can be summed
up in the following rule: every damage inflicted on the enemy unnecessarily, every
act of military action that is not aimed at achieving victory and bringing the war to
an end are immoral and, as such, are condemned by natural law."%

The regulation of the use of force in the positivist period (mid-17th
century - the turn of the 19" / 20™" centuries) is characterized, first of all, by the fact
that a larger number of actors have become involved in foreign affairs, the number
of areas of interaction has increased, primarily at the interstate level. As a result, this
led to a redistribution of authorities for the use of armed violence between
participants in interstate and, later, international relations, and, accordingly, to a
change in the roles of the traditional elements of state power in achieving military
success and political victory.

Understanding what factors determined the process of such a redistribution of
roles within the social structure of participants in international relations is a key
moment in understanding the mechanism of legitimizing acts of the use of force in
this historical period: the feudal system of power organization was replaced, and the

territorial state finally became the dominant political part of European society.

87 I'poumit. Kuwra I1. T'nmapa XXII. O HecTIpaBeUTMBBIX TIPHYMHAX BOIH.
URL: http://grachev62.narod.ru/huig_de_groot/chapt222.html (accessed: 30.08.2014).
8 T. T'066c. Cm. Bbime. I'mapa XXIV «O nuTaHuy rocy1apcTBa U O MPOM3BEIEHHN UM TIOTOMCTBaY. Tam xe.
8 John Locke. Book Il. Chapter I11. Of the State of War. § 19.
% Emer de Vattel. Book II1. Chapter 1X, § 172, P. 573.
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In contrast to the religious-hierarchical system of values that prevailed in the
era of feudalism, the new international system was concentrated around distinct,
relatively autonomous states under the rule, mainly of monarchs, who were formally
under the control of religious authorities, but in fact were no longer subordinate to
them. This development was influenced by many factors, not the least of which was
the development of foreign trade and the accompanying growth of new professional
communities, and, accordingly, the decline in the role of the clerical authorities in
the allocation of resources.

With the emergence of the state system, the theory of state status, i.e. doctrine
of sovereignty emerged, the development of which is associated with such names as
Jean Boden®' and T. Hobbes,> who formulated the fundamental principles
underlying the system of states, which were not recognized by the rulers of the world
until the 17th century, until the complete exhaustion of their resources in wars and
forced truces, that were formalized in the system of the so-called Treaty of
Westphalia in 1648.%

These principles served as the basis for understanding the necessary
organization of the modern system of states, and created the initial conditions for the
implementation of the then not yet formulated provisions of modern international
law and international relations. In the agreements to end the wars, the signatories
committed themselves not to interfere with the designation of the dominant religion
by local rulers in their territories.

Thus, the principle cuius regio eius religio was confirmed: he who rules
chooses the religion. And the right of the ruler to institute a religion (i.e., the system
of values) clearly proved his independence and substantial freedom. Basically,
sovereignty implied the presence of three basic provisions: first, it meant that the
rulers of a particular state, sovereigns, reigned supreme over their territory. Neither

the church nor any other the sovereign could, even for a short period of time, exercise

%1 Jean Bodin. Book I. Chapter VIII. URL: http://www.constitution.org/bodin/bodin_.htm (accessed: 11.12.2011).
921bid.
9 Peace Treaty between the Holy Roman Emperor and the King of France and their respective Allies.
http://avalon.law.yale.edu/17th_century/westphal.asp (accessed: 29.11.2014).
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any control over them, even with a declared adherence to the same denomination;
secondly, states were considered as legally equal in relation to each other; thirdly,
proceeding from the two previous provisions, sovereignty meant that a priori there
Is no legal supremacy over sovereigns without their consent.

These essential characteristics of a state arose as a result of the need to
concentrate resources through the formation of the unity of the population living on
the territory of that state and the authority reining it as a condition for ensuring
economic activity, population growth and its protection. The Westphalian system
not only concentrated power within the states themselves, it also extended it into the
external sphere, since states became subjects of international responsibility.

The Muenster Treaty® settled between the rulers of the Netherlands and
Spain, as part of the Westphalian treaty system, obliged the conflicting parties to
resort to arbitration and mediation as forms of peaceful settlement of conflicts, and
established a period of three years for "cooling off" before resorting to military
action. The possibility of resorting to sanctions in case of non-fulfillment of these
conditions was also established.

These changes were the forerunners of modern practice in the field of
international security. Generally speaking, all modern established procedures for
resolving conflicts stem from the conditions of the Peace of Westphalia, which also
marked the end of the hierarchy of international relations that was based on the
authority of the Catholic Church and the obligation to follow its precepts.

The Westphalian treaties also determined the responsibility of the victorious
states, France and Sweden for ensuring the privileges and immunities granted to the
princes and free cities of Germany. This decision was a significant contribution to
the development of the doctrines of international responsibility and the recognition

of states that determine the possibility of legitimate participation in international

% The Treaty of Minster, 1648. URL: http://www1.umassd.edu/euro/resources/dutchrep/14.pdf (accessed:
28.10.2015).
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relations only for those states that are not they only want to have rights, but they are
also have the ability to carry on duties.®

The institutional properties of the system of coexistence of politically equal
communities in the Westphalian system of states were necessarily associated with
the territory, regardless of the form of government and state structure, or adherence
to any kind of religion. The norms of interaction of legitimate actors, later defined
as "international law", began to focus on the development of values common to all
states.

This system also contributed to the development of the principle of freedom
of behavior of states based on the coordination of their wills, and the development
of the principle of maintaining a balance of power, which ensured their self-
preservation. Legal norms began to act as a regulator in relations between states, but
they no longer dominated them, as religion had earlier.

The practice of this period also testifies to the forced changes in the behavior
of states: significant losses during religious wars forced them to formally declare
their adherence to the principles of voluntary obedience to common values, since
formalized norms governing the behavior of the parties and guaranteeing their
sovereign immunities, regulating the procedures for concluding and securing
treaties, served their self-preservation.®

The reason for voluntary adherence to the norms limiting arbitrary recourse to
force may also be the fact that states had a limited potential to change the status
quo - they were at the same level of development of means and methods of warfare
and the main source of military power was the population, and with significant
feudal fragmentation Europe to achieve a decisive superiority over the enemy by the
massive use of manpower was not possible.

That is, the state, as an institution, did not have the capabilities of both

independent maintenance of legal order and order and the destruction of it, since the

% Cm.: Ku, Charlotte, “Catholicism, the Peace of Westphalia, and the Origins of Modern International law,” 1 The
European Legacy (1996), pp. 734-9.
% Cwm.: Kopoctenes C.B. DBommolus B3TIISI0B Ha 000CHOBAHME aKTOB IPUMEHEHHS CHITBI JI0 Ha4asa CTAHOBJICHHS
COBPEMEHHBIX HHCTUTYTOB. Y TIpaBieH4YecKkoe KoHCyapTupoBanue. 2016. Ne 10 (94).
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industrial revolution in this period did not fully meet the needs of states in the use of
armed violence. And, of course, these norms did not imply that sovereign states had
technological capabilities for the complete destruction of adversary states with their
populations and institutions, since, in the event of a victory, it was the population of
the defeated state that complemented the main sources of the victor's national power.

And only in the 20th century states got the opportunity to completely destroy
their competitors. The realization of such opportunities within the international
system was limited, first of all, only by the potentials to destroy the actual military
power of the state - a prospective victim of the attack, and, only secondarily, by the
concept of sovereignty, that is, by moral and legal restrictions.

Moreover, the very concept of sovereignty was created to determine the
degree of autonomy of states and assumed the need for procedures to coordinate
their wills to ensure the survival of the international system, but, as a result, it
contributed to the creation of the myth that the nation state is capable of
independently solving all security problems.

The concept of sovereignty, as the basis for the existence of the modern
international system, was formalized in the doctrine of positivism, according to
which states cannot be limited by any higher law, and the single applicable law can
only be that is created with their consent and can have the form, both treaty and
custom and general principles, including those governing the use of force.

The main consequence of the development of the doctrine of positivism was
the final suppression of the religious concept of just war as a fundamental approach
to the ius ad bellum: in the absence of a supreme limiting law or authority states
received the "sovereign" right to enter the war to defend their rights at any time, even
if there were any moral restrictions.

The only severely limiting moral limitation on the transition to war, adopted
at that time by the ruling elites, was the requirement to declare war: the state simply

declared war, and this was considered legitimate.®’

9 Article 1 of the 111 Convention "On the Opening of Hostilities" (The Hague, October 18, 1907) determined that:
"The Contracting Powers recognize that hostilities between them should not begin without prior and unequivocal
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As noted in 1926 by E.A. Korovin: “The problem of justifying war ... does not
fall within the framework of international law, for which the historical and social
causes and consequences of war do not in themselves have normative significance.
Evaluation of war ("just” and unjust wars), like any other phenomenon of a social
order, depends solely on the ideology of the status class."®

Although states were virtually unrestricted in their entry into war, they
recognized the existence of a conditional distinction between full-scale war and the
just use of force, "not war." This “permitted” use of force on a limited scale was
recognized as a fleeting operation that did not involve the main military forces of
the state. Everything that happened without a declaration of war was regulated by
the "international law" of peacetime. Typical uses of force on a limited scale have
included reprisals,® actions in self-defense, actions to ensure freedom of navigation,
etc.

Over time, the doctrine has formulated some limitations for assessing the
fairness of reprisals. The Naulilaa arbitration award'® can be considered a classic
listing of these criteria.

It refers to reprisals by Germany in 1914 against Portugal, which was not at
war with her. According to the court's conclusion, the legality of the reprisals was
determined under three conditions.

First, there must have been a violation of international law since reprisals can

be used in response to a violation of the law.

warning, which will either take the form of a reasoned declaration of war , or the form of an ultimatum with a

conditional declaration of war. URL.: http://zakon5.rada.gov.ua/laws/show/995_b85 (accessed: 25.01.2012).

At the same time, the doctrine assumed that: "... by the time of the Hague Conference, neither the written law, nor

the unanimous conviction (communis opinio) of scholars knew such legal norm as a preliminary announcement."

See: Kopous E. A. CoBpeMeHHOE MEXTYHAPOIHOE MyOIMYHOE MpaBo. ['ocyaapcTBEHHOE H3IaTeNbCTBO. MOCKBA.

1926. Jlenunrpan. I'nasa XIII. «IIpaBo Boiiuby. C. 144,

% Koposun E. A. Ibid, C. 142.

% It was commonly to consider reprisals to be the state's retaliatory actions aimed at revenge for the damage caused.

They were held, most often, in peacetime. But during the war, reprisals were also carried out in response to

significant violations of the state's rights protected by international law, in the course of any specific episodes of

hostilities. Repression is almost always a violation of international law, but was not seen as such when it was

undertaken in response to misconduct.

1005ge: Konom6oc, JI. MexmyHaponHoe Mopckoe mpaso. — Mocksa: ITporpecc, 1975, §492; Bishop, William W., Jr.

International Law: Cases and Materials. Third edition. Little, Brown and Company. Boston. 1971, pp. 56, 903-904.
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Secondly, reprisals should follow the requirement to prevent such illegal
actions, and only if these requirements are not met. In other words, the injured party
Is obliged to seek a remedy by peaceful means before using force.

Third, retaliation must be proportionate to the damage suffered. This does not
mean that the scale of the appropriate response and the damage inflicted on the
enemy must be correlated with utmost precision to the damage initially incurred.

Also, in the positivist period, the appeal to force for self-defense was
recognized as just, which has always been respected as an acceptable form of appeal
to force, different from reprisals in that it is not intended for retaliation.

At the same time, in interstate relations, it received recognition of the
existence of restrictions on the appeal of states to force for the return of debts on the
obligations of citizens of other states. In the Second Hague Convention of 1907, the
parties announced "the non-use of armed force with the aim of returning debts on
obligations demanded from the government of one state by the government of
another state as a debt to its citizens."1%

The Convention determined that such a restriction for recourse to force did
not apply to those cases when “the debtor state refuses or neglects the offer to
consider the case in the arbitral tribunal or, after the adoption of such a proposal,
does not make it possible to reach a mutually acceptable compromise, or does not
comply with the arbitral tribunal's decision on the payment of the debt ". Thus, the
prohibition included in the Hague Convention was imperfect, since it nevertheless
allowed the use of force, but within the framework of procedures standard for that
time.

In general, during the positivist period there were not too many rules
restricting the freedom of states to resort to force if the state simply declared war.

The subsequent development of technologies that increased the capabilities of

states to destroy the enemy's potential, the advancement of imperial interests in the

101 11 Convention on the Limitation of the Use of Force in the Recovery of Contractual Debts (The Hague, October
18, 1907).
URL.: http://zakon5.rada.gov.ua/laws/show/995_4442?test=4/UMfPEGznhh8RF.ZivokrLwHI4IMs80msh8le6
(accessed: 25.01.2012).
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19t - 20" centuries showed both the inability of a single territorially organized state
to independently protect the needs of its population, and the necessity to develop
interstate cooperation in the field of security. And the then existing moral and legal
restrictions enshrined in international treaties could no longer serve the international
system as a regulator of relations in the sphere of the use of force. As E. A. Korovin
noted: "The entire complex of the current law of war took shape in an era with a
completely different state and economic system."10?

The unprejudiced condition for the need to create a new system for ensuring
international security was the increase in the number of subjects of international
relations and the appearance of weapons of mass destruction among states. The
subjective basis for the creation of such a system was a common understanding of
the increasing complexity of the emerging problems, both in the field of ensuring
national security and the need to mobilize resources to protect common values.

All this led to the emergence of a system for safeguarding international
security, which was originally embodied after the First World War in 1919 in the
League of Nations, and later in 1945 in the United Nations. These organizations
were not intended to become a traditional interstate alliance focused on maintaining
the balance of power and achieving a military advantage over adversaries: they were
created to concentrate the political, military, economic and other resources of the
member states to protect common values, provide mechanisms for preventing
conflicts and their peaceful resolution.

Participation in the Statute of the League of Nations'®® limited the freedom of
states to resort to force at their sole discretion; and besides, for the first time in
history, interstate institution, already as an independent subject of international
relations, was empowered to address states with claims.

The Statute of the League of Nations established a detailed set of procedures

for limiting the use of force.

102 Koposun E. A. Ibid, C. 143.
103 peace Treaty between the Allied and Associated Powers and Germany (Treaty of Versailles) (with the "Statute of
the League of Nations", "Statute of the International Labor Organization" and "Protocol"). Bepcanbckuii MUpHBIi
norosop. - M.: Jluruzgar HKUJT, 1925.
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First, in accordance with Art. 12 in the event of any dispute that could
seriously complicate international relations, the signatories have undertaken to seek
arbitration, seek a legal resolution of the dispute, or submit the case to the Council
of the League of Nations. A dispute that could seriously complicate international
relations was considered a threat to international peace and leading to war.

Then according to Art. 15 when a dispute is considered by the League Council
and when the report is unanimously adopted by members of the Council who are not
parties to the dispute, the states parties to the dispute should not go to war in
accordance with the recommendations of the report. Article 13 imposed the same
obligations in the event of an arbitration or court decision. In addition, a state could
not start a war against another state if this state complies with the decisions of the
dispute settlement body.

And finally, according to Art. 12 che parties agreed not to go to war for three
months after the decision of the arbitration, the court or the report of the League
Council.

This meant that even if one side did not comply with the report of the League
Council or the decision of an arbitral tribunal or court, the other side should not go
to war in less than three months. In other words, a period of "calming™ the parties
was established.

This procedure, which imposes significant restrictions compared to the period
before the creation of the League of Nations, nevertheless left a considerable scope
for recourse to force for the parties.

In the absence of a decision by an arbitral tribunal, court or the Council of the
League of Nations, states were not obligated to refrain from using force. Article 15
clearly establishes such a possibility: "if the Council cannot work out a report with
which all members of the Council would agree, except representatives of one or
several parties to the dispute, the members of the League reserve the right to take
such actions that they deem necessary to ensure law and justice."

And when the Council worked out a decision, states could start a war against

a state that did not comply with the decisions of the body responsible for resolving
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of the situation. If one party did not comply with the decision, the other party had
the right to start a war in three months.

Procedural control over the legitimacy of recourse to force in accordance with
the Statute of the League by its governing body, the Council, was the only deterrent
to the outbreak of war.1% At the same time, these requirements of the Statute were
regarded by states as a significant restriction on their choice of ways and means of
using force to protect their sovereign rights.

Article 10 of the Statute reads: “The members of the League undertake to
respect the territorial integrity and the existing political independence of all members
of the League and refrain from external aggression. In the event of such aggression
or the threat or danger of such aggression, the Council will issue recommendations
on how to fulfill such obligations."

This meant that the League of Nations had to defend the territorial integrity
and political independence of states from aggression. It is obvious that at the same
time this provision prohibited aggression. However, if Art. 10 outlawed aggression,
it looked like a contradiction to the above provisions of the Statute, which allow
starting a war under certain circumstances: Art. 10 were dependent on paragraph 7
of Art. 15, allowing war if the Council is unable to work out a solution.

In this interpretation, it appears that the architects of the Statute had in mind
the authorization for such use of force, which, in accordance with other provisions
of the Statute (Arts. 12 and 15), would not constitute an act of aggression. Upon
further consideration, one can come to confirmation of this conclusion, but the very
existence of Art. 10 in the Statute and the absence of a definition of the content of
aggression, indicates some uncertainty in the approach of the League of Nations to
the issue of assessing the legality of starting a war.

Article 16 of the Statute stipulated that the conduct of war not in accordance
with the procedures of the League of Nations would be regarded as the conduct of

war against all members of the League. And any state that started a war was to be

104 See: Arend, Anthony Clark and Robert J. Beck. International Law and the Use of Force: Beyond the UN Charter
Paradigm. New York: Routledge, 1993. Figure 2.1.
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subject to economic sanctions, and the Council of the League was empowered to
decide on the implementation of military measures against the violator of the law.

It was assumed that all members of the League of Nations must agree with the
idea of collective security, since each state that signed the treaty had the right of
veto, and thus agreed with Art. 16. However, since this issue was not regulated in
practice by any clear prescription, each of these states independently decided how,
when and what sanctions to apply to the perpetrator.

It should be noted that the restrictions established by the Statute of the League
of Nations were related exclusively to the assessment of the legality of starting a
war, and any restrictions on the use of force after the outbreak of hostilities were no
longer regulated by the Statute.

It can be argued that even after the creation of the League of Nations, the use
of force, not for waging war, but for solving limited problems, was determined by
the same procedure as in the times of the positivist period, when the decision to use
force was made by sovereigns.

The Statute of the League of Nations was not the only document of this period
defining the conditions for the outbreak of war: several other attempts were made to
define and supplement the content of the ius ad bellum. They included the 1924
Geneva Protocol for the Peaceful Settlement of International Disputes,® the 1925

Locarno Pact of Peace.® These agreements defined aggression as an "international

105 One of the problems with the application of the Statute of the League of Nations for the prevention of war was
that it did not define the content of the term “act of aggression”. As a result, the Assembly of the League, or the
Council of the League, had to consider every incident between states and then decide on the existence or absence of
such an "act". And only after that, recommend to the members of the League any actions with respect to such states.
Such uncertainties led to the adoption of the 1924 Protocol, according to which each state was obliged to submit all
contradictions to arbitration and not to start a war until the dispute was pending before the arbitrators. According to
the act, any state that refused to arbitrate the dispute or did not agree with the arbitration verdict was considered an
aggressor. Also, each member of the League of Nations pledged to take part in the conference on arms limitation.
The protocol offered a simple definition of an aggressor, but did not receive international recognition. First, because
states did not believe in the existence of just arbitration procedures. Secondly, states did not at all want to be drawn
into a war even against an aggressor determined by the League of Nations in order to protect any state if there was
no threat to their own national interests. States were not yet ready to embody the idea of collective / regional
security based on shared responsibility for peace.
16 This peace treaty concerned a specific region of Europe. France, Germany, Italy, Great Britain were its
guarantors. States recognized the inviolability of borders, and pledged to refer all disputes to arbitrators, and not
start a war until the terms of the treaty were flagrantly violated, or there was no indication of the League of Nations
to act against the aggressor. In contrast to the Treaty of Versailles, Germany was allowed to sign the Locarno
Treaty, and for the first time after the First World War it was recognized by European states as an equal party in
negotiations.
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crime", but they did not go beyond the paradigm of the League of Nations Statute in
limiting the use of force.

At the same time, consideration of the provisions of Art. 2 of the 1924 Geneva
Protocol shows that the parties committed themselves not to go to war "except in
cases of resistance to acts of aggression or in cases of action with the permission of
the Council or Assembly of the League of Nations in accordance with the provisions
of the Statute and this protocol.” In other words, the Protocol for the first time in
history manifested a desire to limit the conditions for starting a war by cases of
resistance to aggression or with the permission of the competent body of the League.
However, the ratification of the protocol failed to get the required number of votes.

In the period between the First and Second World Wars, an important step
was taken to restrict the right of states to start a war: The Treaty of Renunciation of
War as an Instrument of National Policy was concluded, known as the Paris Pact or
the Briand-Kellogg Pact.1%

The parties to the treaty announced, "on behalf of their own peoples that they
condemn the resolution of international conflicts through war and war as an
instrument of national policy in relations between states.” They also agreed that “the
resolution of all disputes or conflicts of any nature and any origin that may arise will
be resolved exclusively by peaceful means."

Thus, in contrast to the Statute of the League of Nations that permits war in
some circumstances, the Briand-Kellogg Pact placed war completely outside the
framework of international law. The text of the treaty does not contain any
exceptions to this common rule. It was fully recognized by the signatory parties, and
the war was resolved in the case of self-defense.

In addition, a group of states submitted diplomatic notes prior to the
ratification of the Covenant, stating their position regarding wars started in self-

defense as legitimate. It would also be correct to believe that the regime of regulation

197 Treaty on the Renunciation of War as a Weapon of National Policy. The agreement entered into force on
07.24.1929. CO0pHHK IEHCTBYIOIINX JOrOBOPOB, COTJIAICHUN 1 KOHBeHIHH, 3akioueHHBIXx CCCP ¢
HMHOCTpaHHBIMU rocymapctBamu. Beim. V.- M., 1930. C. 5 - 8. Technically, the Treaty is still in force for its
participants.
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of the use of force that was formed at that time was allowed only with the consent
of the Council of the League in accordance with the Statute of the League of Nations,
except in cases of self-defense.

The Briand-Kellogg Pact was a rather significant stage in the evolution of
regimes for justifying acts of use of force. As in the Geneva Protocol of 1924, the
Covenant established a distinction between aggression on the one hand, and self-
defense and the use of force permitted by a universal international organization on
the other. In contrast to the Geneva Protocol of 1924, the Briand-Kellogg Pact
immediately entered into force and was widely recognized by states.

Despite the positive contribution of the Briand-Kellogg Pact, its application
was accompanied by a number of significant problems. The Pact outlawed war in
general but did not impose any restrictions on the use of force for solving other tasks
of ensuring the national security. Thus, the customary regime for regulating the use
of force that existed before the creation of the League of Nations was reaffirmed.
Also, since the Briand-Kellogg Pact did not define self-defense as an exception to
the obligation not to use force, the understanding of what means and methods of
self-defense were acceptable was unclear. States needed detailed clarifications of
what constituted the essence of the enemy's actions, which could serve as the basis
for resorting to self-defense. Also, the use of the “state policy” construction in the
Pact left the possibility of interpretations to legalize the transition to war, for
example, to protect confessional values.

The Briand-Kellogg Pact did not play a substantial role in limiting the
destructive behavior of the powers that led the world to World War Il; however, in
subsequent normative acts, attempts were made to clarify the content of the
obligations of states in relation to the freedom to resort to force, and new assessments
were made regarding the “starting point” established by the Covenant to refer to war
as a “instrument of national policy”.

Thus, in the period between the world wars, a number of treaties were

concluded, which again and again reaffirmed the duty of states to refrain from
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aggressive wars. Such agreements were several treaties on non-aggression’®® and
neutrality'® and a sum of the 1933 Conventions "On the Definition of
Aggression"110,

These conventions determined that the signatory parties undertake to be
guided in their relations by an agreed definition of aggression, according to which
the State that is the first to take one of the following actions will be recognized as an
attacker in an international conflict (Article Il of the Conventions):

1. Declaration of war on another state;

2. The invasion of its armed forces, at least without declaring war, into the
territory of another State;

3. Attack by own land naval or air forces, even without declaring war, on the
territory, ships, or aircraft of another State;

4. Naval blockade of the coasts or ports of another State;

5. Support rendered to armed gangs, which, being formed on its territory, will
invade the territory of another State, or refusal, despite the demand of the invaded
State to take on its own territory all measures in its power to deprive the named
gangs of all assistance or patronage.

The parties to the convention also determined that no consideration of a
political, military, economic or other order serve as an excuse or justification for
aggression and cannot be justified either by the internal situation of the State!'! or

by its international behavior.!!2

108 For example, the Non-Aggression Pact between Germany and the Soviet Union. URL: http://xn--d1aml.xn--
hlaaridg8g.xn--plai/20/dogovor-o-nenapadenii-mezhdu-germaniey-i-sovetskim-soyuzom/ (accessed: 13.11.2015).
109For example, the Neutrality Pact between the USSR and Japan. URL: http://www.ru.emb-
japan.go.jp/RELATIONSHIP/MAINDOCS/1941.html (accessed: 13.11.2015).
110 Convention on the Definition of Aggression (Together with the "Protocol of Signature™). Concluded in London
between the USSR, Yugoslavia, Turkey, Czechoslovakia, Romania, Persia, Afghanistan, Latvia, Poland, Estonia
07/03/1933. CO0pHUK JACHCTBYIOMIUX JOTOBOPOB, COTJIAIICHHU 1 KOHBEHIIHH, 3aKkmoueHHbIX CCCP ¢
MHOCTpaHHbIMH TocyaapcTBamu. Beim. VIIIL.- M., 1935. C. 27 - 31.
111 The “internal situation” of the 1933 Convention includes, “for example,” a political, economic or social system;
shortcomings attributed to his management; riots resulting from strikes, revolutions, counterrevolutions or civil war.
112 The “international behavior" of the 1933 Convention includes, "for example," a violation or danger of violation
of the material or moral rights or interests of a foreign State or its citizens; severing diplomatic or economic
relations; measures of economic or financial boycott; disputes related to economic, financial or other obligations to
foreign states; border incidents not eligible for any of the cases of aggression referred to in Article 11 of the
Conventions.
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The political leadership of states began to view the Briand-Kellogg Pact as a
source of legal obligations. Even after the outbreak of World War 11, Germany, Italy
and Japan were accused of violating the Covenant. Despite the fact that the Pact
could not prevent the war, the idea of prohibiting aggressive war was engrained after
the war in paragraph 4 Art. 2 of the UN Charter.

The events that led up to the Second World War showed the inability of the
League of Nations to counter the aggressive intentions of states, including those who
left the organization or were expelled from it. Reliance on law as a means of
preventing conflicts turned out to be far from reality and extremely utopian - law
does not have such a power and cannot act as an absolute regulator of international
relations.

The fact is that national law is supported by state institutions, therefore the
application of methodologies that are typical to national systems for ensuring justice
to international relations has always ended in failure - none of the proposed edifices
for the peaceful resolution of contradictions can work in the system of states, some
of which rely on the use of military force to ensure their interests.

The core of the security system created by the League of Nations, as shown
above, was Art. 10 of the Statute of the League of Nations. As follows from the test
of this Article, the Council of the League had the right, but was not obliged to take
appropriate measures against the threat. Threat-deterring mechanism of the article
was to be realized in automatically implemented collective measures in response to
violation of the law. However, as the subsequent course of history has shown, the
idealistic assumption that states will voluntarily follow the prescriptions of
international law has been replaced by an institutional approach to the legal
regulation of international relations.

Apart from the provisions of the Statute of the League of Nations that bound
them, states wanted to behave exactly as their national interests demanded,
regardless of the general interests of the international community; therefore, the
League of Nations was unable to act as an entire. Moreover, strict adherence to the

principles of the Statute deliberately put states at a disadvantage relative to actors
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who were politically determined to independently ensure their interests and were
militarily strong - Italy, Japan, Germany and the Soviet Union.

After the German attack in September 1939, Poland tried to find escape in a
military alliance with France and Great Britain, but not in resorting to the procedures
for resolving disputes by arbitration prescribed by the Statute, including referring
the case to the Permanent Court of International Justice, or consideration by the
Council League of Nations.

The statute assumed the use of sanctions against the aggressor who refused to
follow the procedures, however, it was precisely that this provision of international
law was not provided with mechanisms for the implementation of sanctions,
discredited both the very idea of using the institution of international law, as a
regulator of international relations, and the League of Nations, as an international
institution unable to provide security assurances to its members.

The champions of the primacy of international law tried to formalize the belief
in the just structure of the world community in the content of Art. 19 of the Statute,
which stated that: "The Assembly may from time to time invite the members of the
League to begin a new examination of treaties that have become inapplicable, as
well as international provisions, the preservation of which could endanger world
peace." This content of the article assumed that the participants of the collective
security system had good will to admit their mistakes and consent to change those
provisions of treaties that did not ensure the maintenance of peace in changing
conditions.

However, the pre-war political circumstances and the existing balance of
forces did not allow the realization of such an idealistic condition. It is well known
that the implementation of an international norm requires, first of all, compliance
with three conditions:

— the text of the norm should exclude double interpretation;

— there must be institutions to ensure the implementation of the norm;

— there must be a political consensus on the need to resolve the conflict and

the political will to implement this norm, even by means of armed violence.
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The main advantage of the League of Nations, despite the fact that it was
unable to stop the outbreak of world war, is that it was the first and quite successful
model experience of cooperation between states to ensure international security
within the framework of international institutions.

This experience was subsequently rethought in the design of the United
Nations, which, in order to avoid repeating the weak features of the League of
Nations,'® in the mechanisms of international security management, in fact
disregarded (without a declarative announcement) the principle of sovereign
equality of states: the UN Charter assigned special responsibility for maintaining
peace to the leading world the powers of that time, which formed the permanent core
of the UN Security Council (hereinafter the UN SC).

Thus, the international treaty recognized the real model of organizing the
world community, when, in contrast to the idealistic Westphalian model of the world
based on the sovereign parity of states, the UN Charter determined that the real
balance of interests and the relative establishment of peaceful coexistence are
ensured by the confrontation of the interests of only leading powers.

The difficult experience of the two world wars, accompanied by the
appearance of weapons of mass destruction, showed that the rule of law, based on
the principle of independent and voluntary deduction by states of the share of their
sovereignty, should be replaced by a legal order based on the transfer of a significant
part of its sovereign rights to interstate institutions, the main of which was the UN,
built on the postulate that the use of force in interstate relations should be allowed
only if the interests of the main powers coincide, but at the same time it could not
limit them.

Idealistic attempts to create norms of law and apply them within the League
of Nations, regardless of the interests of states and taking into account their relative
power, testified to the prevailing utopian idea of the organization of interactions in

the world community at that time. This error was eliminated in the UN Charter,

113 For some time, the League of Nations and the UN jointly coordinated the processes of post-war peacebuilding,
and the Permanent Court of International Justice was replaced by the International Court of Justice.
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which recognized the existence of inequality of states, and endowed the permanent
members of the Security Council with special rights and responsibilities for
maintaining peace.

But even at the very beginning of its existence, the UN has faced with the fact
that while it was building a security system built on the lessons learned from the
Second World War, the system of international relations have changed significantly:
the balance of power in the world community became significantly different not only
from the pre-war world order, but even from the situation that had developed by the
time the war ended. However, the system continued to work (and it is still in effect)
due to the fact that the states consciously agreed with the limitation of their relative
power to implement the institutional transformations of the world community in the
common interests.

At the time of the convening of the First Peace Conference in The Hague in
1899, the "civilized nations" were represented by only 26 states. At the second peace
conference in 1907, the number of nations allowed to participate in determining the
rules of conduct for states was already 44.

Today, almost 200 states are already do perform discussions within the
framework of the UN General Assembly, expressing in them the "dictates of public
conscience", thus influencing the development of general international norms. Apart
from the UN Security Council, another body that plays the most essential role in
shaping the law of the use of force is the International Court of Justice.

All these multinational forums serve as a place and a means of formalizing
the content of international law in the sphere of the use of force, which the League
of Nations, whose authority was not supported by either the combined power or the

common interests of the great powers, was not able to perform.
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1.3. Analysis of the Exercise of Use of Force by the United Nations to Maintain
and Restore International Peace and Security and Counter Transnational
Threats

The use of force has always been and remains one of the most difficult and
debatable problems in international relations and the norms of international law that
formalize them. On the one hand, it is clear that force has been used and continues
to be used to solve a wide range of tasks; on the other hand, the entire UN system is
aimed at making it possible to reduce the number of cases of recourse to force in
international relations.

The commitment to justify acts of recourse to force in the UN's own activities
to maintain and restore international peace, individual acts of states while resorting
to force to solve humanitarian problems and in other international and domestic
armed conflicts, remains despite the dynamic changes taking place in the
international system. The problems of the process of bringing political expediency,
opportunity, and, most importantly, necessity and proportionality of acts of use of
force to the participants of international communication do not go away from the
international agenda.

In the UN paradigm, the normative assessment of any act of armed violence
in the international community is based on the definition, first, whether or not the
act is the use of force, or the threat of its use in violation of the provisions of modern
international law; secondly, whether this action is "unjust™ from the point of view of
the permanent members of the UN Security Council.

The existence of a just cause for resorting to armed violence is the first and
perhaps most important condition of the system of rules of reference to the force "ius
ad bellum" which determine the legality or illegality of such treatment, regulate the
institutions of collective, cooperative and regional security. And, since modern
ethical views on the possibility of the use of force are enshrined in the UN Charter,
the regulatory analysis of each case of the use of force must necessarily be based on

the regulation set up by the document.
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In today's imperfect world, States do not object to the just use of force - they
object only to its excessive use. They also, with particular attention and caution,
assess any allegation of the legality of the use of force in cases other than the
reflection of direct armed encroachments on their attributes of sovereignty.

The Charter-led collective coercion mechanism under the leadership of the
UN Security Council has not been able to make full use since the establishment of
the organization, as it is ineffective and slow due to the complexity of ensuring the
unanimity of the Permanent Members of the UN Security Council. In most
situations, UN conflict resolution mechanisms have come to be perceived as virtual,
especially when relying on a literal restrictive interpretation of the Charter.

The main reason for this is that the security regime established by the UN
Charter, if taken literally, permits only collective measures in response to an armed
attack, or self-defense in response to a fait accompli. The inflexible interpretation
and application of the norms of the UN Charter led very often to the fact that without
receiving from the UN Security Council an acceptable solution to the next conflict,
the world community simply turned its back on its resolution.

Thus, the situation has emerged that, to date, the Security Council has not yet
had its own practice of quickly and effectively resolving the situations that have
indeed constituted and constituted a threat to peace in a changed geopolitical
environment. Although the legal grounds for actions to maintain and restore
international peace and security, as well as the forms of their implementation, are
determined by the UN Charter and documents "Agenda for Peace"!'* and
"Supplement to the Agenda for Peace"»,

The most important provision of the UN Charter on the use of force is
contained in Paragraph 4 of Article 2, contained in Chapter | of the UN Charter, this

defines the purpose of the organization and the principles of its operation. The core

114 An Agenda for Peace Preventive diplomacy, peacemaking and peacekeeping. UN Document A/47/277 - S/24111
https://www.un.org/ruleoflaw/files/A_47_277.pdf.
115 Supplement to an Agenda for Peace: Position Paper of the Secretary-General on the Occasion of the Fiftieth
Anniversary of the United Nations. UN Document A/50/60, S/1995/1.
URL.: https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9IB-6D27-4E9C-8CD3-
CF6E4FF96FF9%7D/UNRO%20S1995%201.pdf.
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of the modern ius ad bellum comprises paragraphs 4 and 7 of Article 2, Articles 39,
42 and 51 of the UN Charter.11®

Prior to the Article 2, ius ad bellum justified the right of states to recourse to
war as a tool to solve their political problems.

The modern methodological apparatus of the theory of the use of force within
the framework of the UN Charter was formed when the world was just coming out
of a war that destroyed the existing political and territorial status quo. The losses
incurred by civilization showed the consequences of resorting to armed violence for
the seizure of territories and the change of government of any other state, or for
correcting the existing "mistakes" of the past.

Such use of force by the authors of the UN was defined as aggression or the
use of force to "promote values” and was considered illegal.

Such restrictive frameworks of the UN Charter mean that in the dispute of
values preference should always be given in favor of maintaining international peace
and in spite of the desire for "justice”, which is always understood by States in
different ways. It is clear that the problem of "justice™ is always linked to the
protection of human rights, support for the right to self-determination, the resolution

of economic problems, the correction of past mistakes and the need to resolve other

H6Article 2 para. 4:
All Members shall refrain in their international relations from the threat or use of force against the territorial
integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United
Nations.
H6Article 2 para. 7:
Nothing contained in the present Charter shall authorize the United Nations to intervene in matters which are
essentially within the domestic jurisdiction of any state or shall require the Members to submit such matters to
settlement under the present Charter; but this principle shall not prejudice the application of enforcement measures
under Chapter VII.
Acrticle 39:
he Security Council shall determine the existence of any threat to the peace, breach of the peace, or act of aggression
and shall make recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to
maintain or restore international peace and security.
Article 51:
Nothing in the present Charter shall impair the inherent right of individual or collective self-defense if an armed
attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to
maintain international peace and security. Measures taken by Members in the exercise of this right of self-defense
shall be immediately reported to the Security Council and shall not in any way affect the authority and responsibility
of the Security Council under the present Charter to take at any time such action as it deems necessary in order to
maintain or restore international peace and security.
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problems, that is, all that should be sought for, but not at the expense of the violation
of peace.

That is, the cornerstone of the UN Charter's system of principles is the
provision that the use of force for justice is more evil to the international system than
the coexistence of States in the case of particular injustice; and, if peaceful means of
achieving justice are not valid and that the choice between peace and justice is
inevitable, peace should be preferred. Any threat or use of force against the existing
political and territorial order, despite all the justice of such an order, must be
considered illegal.

For many years, it seemed that the international community was in line with
the UN Charter's provisions on the terms of use of force. The UN Security Council
has dealt with potential and real armed conflicts and has rarely adopted resolutions
based on the principles of Article 2 of the UN Charter. Many UN GA resolutions
also contain the text of this article. One of the most well-known documents is the
1970 Declaration on the Principles of International Law on Friendly Relations and
Cooperation between States in accordance with the Charter of the United Nations
(UN GA Resolution 2625).117 The first principle of this declaration is the almost
verbatim citation of Article 2 para. 4 of the UN Charter. The declaration goes on to
say that: "Every State in international relations must refrain from threatening or
using force against the territorial integrity or political independence of any State,
and in any other way incompatible with the objectives of the United Nations. Such
a threat by force or its use is a violation of international law and the Charter of the
United Nations; they should never be used as a means of resolving international
disputes.” The declaration then refers to specific actions that may constitute such an
illegal threat or use of force.

The International Court of Justice has also repeatedly affirmed the authority
of the prohibition provisions contained in Article 2 para. 4 of the UN Charter.

However, serious differences in the positions of States in their interpretation still

17 URL: https://www.un.org/ruleoflaw/files/3dda1f104.pdf.
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exist. The most important of these is an understanding of the meaning of Article 2
of the UN Charter. For all its seeming clarity, it raises many specific questions.

For example, what does exactly the term "threat or use of force" mean? Should
force be understood as a demonstration of military force (military capabilities of the
State) or a valid reference to armed violence, or does this apply to a wider range of
actions? If, for example, one State imposed severe economic sanctions on another to
subjugate that country, would that be considered a "use of force"?

Then, what is the use of force against the "territorial integrity™ or “political
independence™ of another State, or a force incompatible with the objectives of the
United Nations? Is the expression "any use of force™ a strict restrictive obligation,
or do those words allow for a different interpretation? It is clear that in some
situations States can use force on the territory of another State in a way that does not
affect the territorial integrity or political independence of that State without violating
the objectives of the United Nations.

Another aspect of assessing the legality of force is also interesting. Since the
right of peoples under occupation or colonial bent to fight and receive support in the
struggle for self-determination has been affirmed not only in the practice of States,
but also in sources of law such as the UN GA Resolutions, the margin separating
fighters for national liberation and terrorists is very blur.18

This convention is consistent with changes in the essence of the UN: the
organization was created by strong states, coalition members who won World War
I1, but later included developing, mostly poor states, who wanted international law
to meet their expectations.

The UN General Assembly began the process of redefining the "illegal use of
force" in such a way that those identified by the UN GA as "freedom and
independence" fighters could "legitimately" attack their own government, and other

states could "legitimately™ provide bases for attack. In such a legal regime, if the

118 See, for example: Resolution adopted by the UN General Assembly “Activities of foreign economic and other
circles that hinder the implementation of the Declaration on the Granting of Independence to Colonial Countries and
Peoples in Territories under Colonial Dominance. Joxkymear OOH A/RES/49/40.
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victim State of the attack carried out action against such bases, its actions were
classified as "unlawful",

As R. Bork rightly pointed out: "The Assembly began to act on the assumption
that everything that is pronounced there is international law, or a testament to its
existence."!® "As a result ... we have an inversion of many well-established rules
regarding the use of force...".1?

Similar problems arise regarding the interpretation of Article 51 of the UN
Charter.

First, what can be defined as an armed attack? Is an armed attack different
from the "act of aggression™ mentioned in Chapter VII of the Charter?

It is obvious that, except in cases of obvious and significant physical harm to
a State or its citizens, it is those who claim the just nature of the war that the burden
of finding legal justifications for appropriate and proportionate actions is taken.

At present, there is only a relative consensus in determining what is a just
cause: it is the use of physical force against the territorial integrity of the State first.
All other uses of force have so far not received an international legal assessment as
aggression, as will be shown below, and thus are not a fair form of forceful
retaliation. Therefore, self-defense against physical aggression is supposed to be the
only sufficient reason for a just war. However, States always try to extrapolate the
principle of self-defense to all possible aggressive actions, as well as to provide
assistance to other states from external threat, or to the population against the
repressive government, etc.

In international forums, statements are often made that war is justly
permissible and not aggressive, as its purpose is to retaliate against an act that has
already been committed (e. g. to prosecute and punish the aggressor) or to pre-empt

an expected attack.

119 Bork, Robert H. A Time to Speak: Selected Writings and Arguments — 1st ed.-Wilmington, Del: ISI Books, p
554.
120 | bid.
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The creators of the UN Charter deliberately failed to provide clear legal

definitions for the terms "war," "peace," "threat to peace," "violation of peace," "act
of aggression," although the use of these terms in the practice of the UN Security
Council is very important.

Therefore, their material can only be derived from the very practice of the UN
Security Council (See, as an example: Annex 1, p. 361).

Nor is there a general definition for the content of the term "breach of peace."
For example, Iraqg's invasion of Kuwait in August 1990 was considered by the UN
Security Council as a violation of peace.?

And a much rarer event is the decision of the UN Security Council on the fact
of aggression. Most often such decisions were taken in relation to conflicts on the
periphery of the interests of the great powers: for example, unanimously adopted
UN Security Council resolutions 567 of 20 June and 574 of 7 October 1985
condemned the acts of aggression of South Africa against Angola.'?? The exception
is, for example, UN Security Council Resolution 573 of 4 October 1985, which
condemned the "act of aggression” by Israel in Tunisia against the headquarters of
the Palestine Liberation Organization (PLO), as will be shown below, when the
actions took place in the special interests of the great powers in the Middle East.

Similarly, UN GA Resolution 41/12'2 of October 29, 1986, defined Israel's
bombing of nuclear facilities in Iraq on June 7, 1981 as "armed aggression” and
Resolution 41/38!2* of November 20, 1986, condemned the "armed attack” of the
United States on Libya on April 15 and urged states to refrain from providing any
assistance to those carrying out acts of aggression against Libya.

In assessing the importance of a number of issues, concepts such as "threat to
peace" and "violation of peace" appear to be less acute than the notion of "act of

aggression" which seems to be the most dangerous. In 1974, the UN General

121 UN Document S/RES/0660.
122 gee: Official Records of the Security Council, Fortieth Year. 2617 and 2597 meetings.
URL.: http://www.un.org/ru/sc/repertoire/85-88/85-88_c.pdf (accessed: 12.10.2008).
123 oxyment OOH A/RES/41/12.
124 Noxyment OOH A/RES/41/38.
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Assembly adopted a resolution “Definition of Aggression”'? which, of course, is
not binding on both the Council and the States.'?® For example, the UN Security
Council, with the exception of rare situations, has not declared an "act of
aggression”, even in the case of Iraq's apparent invasion of Kuwait in 1990. This
practice of the UN Security Council indicates that this Resolution is not at all a
proclamation of the principles of customary law, which were not explicitly included
in the UN Charter; it is merely an interpretation of the UN GA's provisions of the
Charter on the use of force; and is an interpretation that is not consistent with modern
State practice and does not lead States to a practical solution to their security
problems within a universal system of collective security.

The materials of the preparatory commission for the International Criminal
Court!?” demonstrate quite clearly the- difference in the approaches of States to the
characterization of the crime of aggression. For example, the proposal submitted by
Russia contains the definition of a crime of aggression as any "... of the following
acts: planning, preparing, starting and waging an aggressive war",?® subject to the
preliminary determination by the UN Security Council of an act of aggression by the
state concerned.

It is particularly interesting to study the position of Germany as a state that
twice unleashed world wars in the 20th century, which suggests that "... an
aggressive, large-scale armed attack, in clear violation of the Charter of the United
Nations against the territorial integrity of another State and clearly unjustified under
international law, is the very essence of this crime... First of all, it is necessary to
consider cases where one State is literally trying to "capture" or destroy another state,
or at least part of it, with the concentrated and well-trained power of its entire

military apparatus. ... It is reported that such cases of aggressive, large-scale armed

125 Pesomronus TenepanbHoii Accam6nen OOH «Onpenenenve arpeccuny» (IIpunsra 14.12.1974 ua 29-oii ceccuu
I'enepanbhoii Accambiien OOH). [leiicTByrotiee Mex1yHapogHoe npaBo. T. 2.- M.: MoCKOBCKHiT He3aBUCHUMBIiA
HMHCTUTYT MEXIyHApOJHOro mpasa, 1997. C. 199 - 202.
126 Based on paragraph 2 of Art. 18 of the UN Charter, the General Assembly can only make recommendations to
the UN Security Council regarding the maintenance of international peace and security.
127 Acts of aggression are committed by states; crimes of aggression are committed by persons who exercise control
or have the ability to direct the political or military actions of a state. See: UN Document PCNICC / 1999/ L.5/
Rev.1 (Annex IV. Consolidated text of proposals for the definition of aggression).
128 UN Document PCNICC/1999//DP.12.
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attacks against the territorial integrity of another State and clearly unjustified under

international law have the following common characteristics:

— such attacks have a certain scope and of certain scope and are horrific in their
gravity and intensity;

— such attacks usually have the most serious consequences, such as heavy loss of
life, extensive destruction, enslavement and exploitation of the population over
an extended period of time;

— such attacks usually have objectives that are unacceptable to the international
community as a whole, such as annexation, mass destruction, destruction,
deportation or forced displacement of the population of the State under attack or
parts-of it, or the looting of the State under attack, including the looting of its
natural resources (these objectives must not necessarily be openly recognized as
an attacking state, but may be derived from relevant facts and circumstances).”?°

A number of violent acts, in accordance with the official opinion of Germany
stated in this case, should, in principle, remain beyond the crime of aggression: ...
in many regions of the world, there are still numerous conflict situations, territorial
disputes or other dangerous situations that threaten military action between different
States. Very often, these unresolved conflicts and the full tensions, animosities and
constant danger of the situation are characterized by a number of violent actions and
counter-actions.

In such situations, provoked or unprovoked fighting continues from time to
time to erupt here and there. Unfortunately, many of these situations continue to
involve the threat or use of armed force, sometimes quite often.

This can take the form of border skirmishes, artillery exchanges and air raids
across the border, armed incursions, blockades and other similar actions resulting in
the use of armed force... The use of armed force, even if it is highly reprehensible
and should be condemned with the strongest condemnation, does not have the very

serious characteristics of the genuine aggressive wars referred to above. In addition,

129 UN Document PCNICC/2000/WGCA/DP.4, P. 3.
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in many of these conflicts it can be difficult, if not impossible, to determine exactly
who is right and who is to blame for a particular situation."*°

It is clear to demonstrate the feasibility of this position by the following
precedent. The emergence of new means and methods of influencing the
infrastructure elements of the enemy cannot be properly qualified by the classical
apparatus of international law.

For example, the statement of Estonian representatives about the act of
military aggression in connection with the hacking attacks provoked by the scandal
with the transfer of the monument to Soviet soldiers, to the servers of the President
of Estonia, the Parliament, the State Office, the Ministry of Defense, the largest
banks and newspapers - linked the attack with Russian government resources,*3! and
this in a number of other reasons led to the fact that NATO opened a cyber-defense
center in Estonia.

Information actions using cybernetic means have so far rarely led to the
physical destruction of objects, especially if they have been carried out to mislead,
camouflage, for psychological impact, and to carry out any special informational
influences. Information actions can be a part of a meaningful phase of any kind of
warfare.1%2

Historically, the term "attack™ has continued to be associated with many, with
primarily kinetic effects on objects. Therefore, the use of the terms “information
attack", ""cyberattack" in situations that are not armed conflict in the ordinary sense,
looks rather non-dangerous, and therefore politically attractive means of warfare.

Conventional international law gives many examples of how States interpret
the notions of "armed attack™ when they use traditional methods and methods of
warfare characterized by scale, intensity and duration. Normal international law

"sets" restrictions for States to overstep the inalienable right of States to self-defense.

130 Ibid, P. 4.
131 Conmaros A. Kubep-cropnpus // Hosas rasera Ne40 (1260) 31.05-03.06.2007, C.12.
132 See: Kopoctenes C.B. IIpoGnema knaccupukaimu 00beKTOB TIPUMEHEHHS CHITBI B MH(OPMAITHOHHBIX
KoH(MKTax // YpaBneHueckoe KoHCynbTHpoBanue. 2020. Ne §(140). C.55-56.
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There is no such practice for cyber-warfare information warfare, and it is
therefore difficult to determine how much such restrictions are exceeded in the use
of information warfare methods; it is equally difficult to avoid the possibility of
referring the response of the victim state to a computer attack as "aggressive,"

"excessive," "unjustified" etc.

Will the state, for example, consider the psychological pressure that led to the
fall in stock prices and the decline, respectively, of economic growth, intrusion into
the traffic management system, disruption of information (non-military) channels,
obstruction of payment system, electricity system, etc., equivalent in the
consequences of an armed attack and will make a "fair" decision to conduct a
response?

The uncertainty in getting an answer to this question lies in the fact that
information warfare so far has so far been virtually non-large-scale and has not
accompanied real sustained fighting. Although, some aspects of information
operations (information actions) can already be assessed from a legal point of view
on the results of actions against Iraq and Yugoslavia in the 1990s, against Russia
during the repelling of the Georgian attack on South Ossetia in August 2008.

This was first because States were very cautious about interfering in the
internal affairs of other States, since any interference in the critical infrastructure of
the Target State could be equated with a physical attack and provoke a retaliatory
response. That is, if cyber-warfare attacks have been carried out, so far they have
almost never been identified as attacks by States, and for propaganda purposes are
linked to individuals. And, secondly, the main difficulty of ingesting information
actions in the paradigm of UN principles as an attack by the state is the difficulty of
linking the participants of such an attack with the official structures of the opposing

state.
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It seems necessary to note here that, for the first time, the inevitability of such
an assessment has been recognized since the Indonesian Government organized, in
January 1999, a private hack from Ireland,'* to disrupt East Timor's infrastructure.

All this makes information methods of warfare an essential weapon in the
confrontation of the economically and militarily strong states and weak states. The
stronger the state is, and the more developed its infrastructure is, the more
convenient the state is for computer attacks.

It should be noted that the notion of a "legitimate” military target also changes
its content in the case of cyber warfare. In addition, targets planned for an attack in
a situation where the attacker does not seek to translate the conflict into large-scale
action will be different than those intended for action in conventional warfare.

That is, the choice of targets for the attack will be determined by the level of
development of the information infrastructure of the state. The paradox of the
situation of modern warfare is that the more developed the information infrastructure
of the state, the more it is at risk of destruction, and the enemy does not necessarily
have to have a comparable level of technological development, as was required when
assessing the effectiveness of combat operations, for example, with the exchange of
nuclear strikes.

It is the use of cyber warfare tools that becomes the unorthodox tool that can
give advantage to the weaker parties to conflict over a more technologically
advanced adversary. Moreover, even the number of individuals capable of carrying
out such attacks on their own, without attracting any means of state institutions, is
constantly growing.

It is obvious that the initiation of aggressive actions is an unfair act, which
gives the victim of an attack a fair basis for protective measures. But since an
acceptable definition of "aggression"” for a modern peace organization has not yet

been created, such a provision can be interpreted very broadly. For example, States

133 Sharp, W.G. Cyber Space and the Use of Force. Aegis Research Corporation. Falls Church, Virginia. 1999. P. 87.
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may individually establish fair reasons for the use of force in response to acts of
"aggression" such as:

— physical damage (e. g. violation of territorial integrity);

— insult (aggression against national honor);

trade embargo (aggression against economic independence); or

— growth of the neighbor's economy (“social unfairness™).

For example, Article 3 of the Federal Constitutional Law of the Russian
Federation "The War Emergency Act"* runs that ... in accordance with generally
accepted principles and norms of international law, the use of armed force by a
foreign state (group of states) against the sovereignty, political independence and
territorial integrity of the Russian Federation or otherwise incompatible with the UN
Charter is recognized as aggression against the Russian Federation.™

This article almost completely repeats the provisions of the above-mentioned
UN GA Resolution, as it comprehends acts of aggression against the Russian
Federation:

“1) the invasion or attack by the armed forces of a foreign State (group of
States) on the territory of the Russian Federation, any military occupation of the
territory of the Russian Federation, resulting in such an invasion or attack, or any
annexation of the territory of the Russian Federation or part of it by armed force;

2) the bombing by the armed forces of a foreign state (groups of states) of the
territory of the Russian Federation or the use of any weapon by a foreign state (group
of states) against the Russian Federation;

3) blockade of ports or shores of the Russian Federation by the armed forces
of a foreign state (groups of states);

4) attack by the armed forces of a foreign state (group of states) on the Armed

Forces of the Russian Federation or other troops regardless of their location;

138 denepanbHbIil KOHCTUTYIIMOHHBIH 3ak0oH oT 30.01.2002 N 1-®K3 "O BoenHoM nonoxkenun" (onodpen CO OC
P® 16.01.2002). Cobpanue 3akoHOoAaTenbperBa PO", 04.02.2002, N 5, cT. 375.
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5) the actions of a foreign state (group of states) allowing (allowing) to use its
territory to another state (group of states) to commit an act of aggression against the
Russian Federation;

6) the sending by a foreign state (group of states) or on behalf of a foreign
State (group of States) of armed gangs, groups, irregular forces or mercenaries who
carry out acts of armed force against the Russian Federation, equivalent to the acts
of aggression mentioned in this paragraph.”

Acts of aggression against the Russian Federation may also be recognized as
other acts of use of armed force by a foreign state (group of states) against the
sovereignty, political independence and territorial integrity of the Russian
Federation, or otherwise incompatible with the UN Charter, equivalent to the acts of
aggression specified in this paragraph".13

Also, this article of the law refers to the definition of "threat of aggression":
"... the direct threat of aggression against the Russian Federation may be recognized
as the actions of a foreign state (groups of states) committed in violation of the UN
Charter, generally accepted principles and norms of international law, and directly
indicate preparations for committing an act of aggression against the Russian
Federation, including the declaration of war on the Russian Federation."!3® Thus,
Russian law links aggression only with acts of military force.

The UN Charter in Article 51 contains an exception to the restrictive rule of
Avrticle 2 para. 4, which should be read as follows: if a State has been subjected to
an armed attack, a State uses an "inherent" right to defend itself by using force
against an attacking State until the Security Council is able to take action. This right
can be used independently or collectively. A State that has been attacked may receive
assistance from another State to repel the aggressor. Member States that take such
actions for self-defense purposes should also report to the Security Council

immediately.

135 |hid, part 2 of Article 3.
136 |hid.
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Thus, in the formal interpretation of the provisions of the UN Charter,
elements of the right to self-defense begin to act if the recourse to force:

1) was an armed attack;

2) took place and continuing;

3) is under consideration by the UN Security Council,

4) does not conflict with the customary practice.

The second exception to the prohibition of the use of force from Article 2
para. 4 is contained in Chapter VII of the UN Charter, which communicates to
actions that threaten peace, violations of peace and acts of aggression. Under Acrticle
39 of the Charter, the UN Security Council has the power to determine whether there
is any threat to peace, a violation of peace or an act of aggression. In determining
such violations, Article 42 gave him the power to instruct UN member states to use
force against the infringing state.

In addition to the two main exceptions to the principle of non-use of force and
the threat of force, there are two other exceptions to the UN Charter. One of them is
contained in Article 106 of the UN Charter, which states that "... from now until it
takes effect ... Article 43 of the special agreements, which the Security Council
considers enabling it to begin its responsibilities under Article 42, ... The five
permanent members of the Security Council will consult with each other and, if
necessary, with other Members of the Organization for the purpose of joint action
on behalf of the Organization that may be necessary to maintain international peace
and security."

Article 43, in turn, requires members of the Organization to "... to make
available to the Security Council at its request and in accordance with special
agreements the necessary armed forces, assistance and appropriate means, including
the right of way, to maintain international peace and security." But, under Article
43, no special agreements have been concluded to date.

Thus, Article 106 of the UN Charter allows the five permanent members of
the UN Security Council to take joint military action in the event that a formal

procedure for the UN SC's actions has not yet been established. However, as in the
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case of Article 43, the UN has never taken combined action in accordance with
Acrticle 106.

Consequently, the UN Charter allows only two situations where UN member
states are allowed to use force - actions authorized by the Security Council under
Chapter VII of the Charter and self-defense under Article 51 of the UN Charter.
Article 51, which excludes Article 2 para. 4 from the system of rules, is one of the
most difficult to interpret elements of the UN Charter.

The concept of the just use of force, which emerged in the era of ancient
thinkers and developed in the writings of the theorists of a later time, was embodied
in Article 1 of the UN Charter, which defined that "the maintenance of international
peace and security and, for this purpose, the adoption of effective collective
measures ... must be held in accordance with the principles of justice and
international law."

The greatest debate in this perspective is the problem of justifying the
legitimate (or fair) use of force, since the use of armed forces directly by the UN, or
by a group of states or individual states outside the framework defined by the
UN - all this, in one way or another, is the use of armed force by some states against

other states.

CHAPTER 1 FINDINGS

A common feature of the early doctrines of justifying the use of force was that
they declared permissible everything that was not prohibited, for example, by the
supreme will, or by law. For example, they proclaimed some wars to be just based
on religious categories, and later, with the development of the system of states and,
accordingly, international law, they excused them with some special stereotyped
legal justification, that is, they found that waging a “just war” corresponds to “the
law ".

However, no war has yet been prevented or ended by determining that it is

unjust. Also, for a number of reasons, it cannot be concluded that if the doctrine
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makes it possible to recognize any use of force between states as lawful, then armed
clashes between other "illegitimate" actors for another, any different reason should
be defined as illegal.

First, discussions about the possible "just™ nature of war should not lead to the
recognition of the rationality of any act of armed violence - any case of the use of
force is unique (sui generis).

Secondly, all discussions about the "just” nature of war are based on equally
tendentious and difficult to verify arguments of the conflicting parties, therefore, the

assessment of the fairness of resorting to force should be given by third parties.
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CHAPTER 2. RATIONALE FOR ACTS OF USE OF FORCE IN THE
FOREIGN POLICY OF STATES

The transformations of the modern system of international relations, resulting
from the overcoming of some polarizing global conflicts and the emergence of other,
the advent of new influential actors, as well as changes in the technological order,
and other challenges and threats, indicate that the world community is not a single
space of equal and just security. Along with the manifestations of old, often
inherently archaic, conflicts, “new generation” conflicts arise in which states face
“non-state” actors who use non-traditional means and methods of warfare to change
the status quo.

Any of these actors, not possessing the potential of states, but using modern
technologies, is able to impose their will on other participants in international
communication, and thereby affect the state of international security. How should
states respond to such violations of their sovereign rights? Doesn't the reaction of
states to the actions of non-state actors in itself destroy the status quo? What can
limit the force interactions of actors that have different properties? How is the
responsibility of actors expressed?

These and other similar questions are still the subject of controversy in theory
and the source of many misunderstandings in the practice of international relations.
The variability of the security environment, the uncertainty and complexity of the
processes taking place in it, the ambiguity of the outcomes of confrontations between
actors in the external world rapidly changing under the influence of globalization
and the information revolution, lead to the need to develop a flexible methodological

apparatus for justifying acts of resorting to force.
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2.1. Origins and Essential Transformations of the Definitions of the Process of
Legitimizing Political Decisions on the Use of Force in the Interests of

National Security

The current geopolitical situation imposes special requirements on the system
of public administration for ensuring national security, in part because during
international interactions the state is inevitably assigned international responsibility.

The terms "legitimacy" and "legitimization™ in relation to political decisions
are now widely used in politics. Although these terms have long been known in
political science, their use is complex enough to define a phenomenon in an
extremely sensitive area of maintaining national interests by force.

States appeal to various international institutions, including international law,
in advancing their interests. And, interestingly, the parties to the conflict always find
legal arguments in their support, citing the same sources of law.

This phenomenon is defined as "strategic legalism™: the use of the rule of law
or legal reasoning to ensure the achievement of large-scale political objectives,
regardless of the actual circumstances, or the content of the law.¥” (More detail on
the application of the method of strategic legalism in international relations is
outlined by the author in scientific publications.)*3®

Here we consider it necessary to note that in the discussions on the legality of
any action of States two close terms - "legitimacy" and "legality” - denote two
different phenomena.

Legality is a strict compliance with the official law. If we compare a particular
political or legal case with the norms of the law - we can decide whether it is legal,

or illegally. The legal assessment is fully related to the corps of the formalized law.

137 See, for example: Maguire, P. Law and War: an American Story. New York: Columbia University Press, 2000, p.
9. It also notes that: "Forcing the observance of moral norms is not a function of law."
138 See: Kopocrenes C.B. JleiicTBie MeToa CTPATErHu4€CKOro JIEraau3Ma B MEXIyHAPOIHBIX OTHOLICHUSX /
I'mobGanbHBIN SKOHOMUYECKHH KPHU3NC: peanu U MyTH npeononenns. COOpHUK Hay4HBIX cTarei, Bem. 7 / Iox
obmei peqaxknuei npod. B.B. Tymanésa. — CI16.: HOY BIIO MuctutyT 6usneca u npasa, 2009.; Kopocrenes C.B.
O HEKOTOPHIX OCOOEHHOCTSIX MPABOBOI'0 PEKMMa «HOBBIX)» CPEJICTB 1 METOJIOB BE/ICHNSI BOOPYKEHHOH OOpPHOBI.
VYnpasnenueckoe koHcynbTrpoBanue. 2015. Ne 6 (78). C. 50-57.; Kopocrenes C.B. I'ymannTapHas HeOOXOAUMOCTb:
mpoGJieMa MONMNTHIECKOH JIETHTIMAIN aKTOB IIPUMEHEHHMS CHIIBL. Y TIpaBiieHYecKoe KOHCYnbTHpoBanue. 2015. Ne 3
(87). C. 24-35.
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The term "legitimacy" refers to a completely different, much less
unambiguous and framed political reality. That is, the concept of "legitimacy" is
defined by the conformity of a certain day to the expectations of society as a whole:
"Legitimacy, unlike legality, is not a formal law, not a clearly defined legal norm. It
Is a coincidence of the figure of the ruler or any of his actions with what society,
history, tradition, sometimes extraordinary circumstances require him to do."*%

Obviously, the legitimacy of any political phenomenon does not mean that it
is fully formalized in legal norms.

Because of the acts of the French Revolution, most notably the Déclaration
des Droits de 'Homme et du Citoyen of 1789, U.S. Declaration of Independence
1776, etc., the concept of "legitimacy" received political and legal content, and later
acquired international legal significance.’*® The term was also widely usedin
theearly 19th century to characterize the political movement in France, which aimed
to restore the king's power as the only legitimate one, unlike the power of the usurper
Napoleon. And inthe time of the July monarchy (1830-1847) "Legitimists" called
supporters of the restoration of the Bourbons - "legitimate (legitimate)
monarchy"who were in opposition to King Louis-Philippe, who was considered a
"usurper."#

Accordingly, the theoretical analysis of such a concept as "legitimization of
decisions on the use of force” makes it possible to define the essence of political
mechanisms that fight threats to national security more effectively, which is
especially important in the context of the transformation of the modern security
environment.

So, according to Y. lvanchenko: "... legitimization involves the process of

assessing power by the community..." "Legitimation is, first, a socio-psychological

phenomenon. Legitimacy exists in the minds of citizens in the form of a positive

139 Tyrun, A. U3bsnubl hopmanbHON nemMokpatuu // Mockosckue HoBocTn. http://mn.ru/print.php?2006-46-22.
140 See: Tapacosa JL.H. O nerutumMHOCTH B Mex TyHapoaHom mipase // Copemennoe npaso Nel1 2012. C. 119-124.
141 Mapxke K. Bocemuanaroe 6promepa Jlyn Bonanapra / Mapke K., Durensc ®@. Counnenns. T. 21. M., 1957. C.
188.
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attitude to the political institutions of this government."14?

This political understanding of legitimacy is close to the notion of “general
social legitimacy" that V.S. Nersesianz gives: "This principle requires that the state's
legal activity be based on a broad base of social expectation, consent and support for
the legal-constitutive transformations and decisions, on the active participation of
members of society and various public associations in the discussion, preparation
and adoption of such decisions, on liberal-democratic forms and procedures of
polling, identification and consideration of public opinion on the issues of law, on
the transparent, free public nature of the entire process of creation of law.

The social legitimization of legal decisions is one of the essential requirements
of the sovereignty of the people and at the same time a necessary condition for socio-
political and legal harmony and unity in society, an essential prerequisite and an
Important factor in the effectiveness of established legal novels and all the existing
|3.W."143

Also, V.S. Nersesianz draws a distinction between "general social" and
"legal” legitimacy: "... legal activity must comply with the basic requirements of the
law, proceed in appropriate legal forms and procedures, in strict accordance with the
statutory powers (competence) of the subjects of legal activity."14

Analysis of different approaches to the relationship of the concept of legality
and legitimacy allows us to conclude that legality acts as a measure of objective
(positive) law, it is the conformity of the behavior of the subject of law to the rule of
law. And legitimacy, a measure of subjective law, derives from legal relations
between the subjects of law.1%°

The political characteristics of the state in the external world that are important

for this study, in contrast to internal legitimacy based on a social contract - most

142 Ypanuenko IO. A. ViHTepuperalys NOHATUS IIPABOBOM JIETHTUMAIIUU B I0pUIMYecKoii Teopuu / VicTopus
rocynapctsa u npasa Ned 2010, C. 26.
143 Hepcecsann B. C. O6mas Teopys IpaBa M rocy1apcTBa: Y 4eOHMK JUIs FOPHIMYECKHX BY30B M (DaKy/IbTeTOB. — M.:
Wznarensckas rpynma HOPMA—IH®PA. — M., 1999. — C. 420.
144 1bid.
145 See: Jlykamyk .M. CoBpeMeHHOE MPaBO MEKTyHAPOIHBIX JIOTOBOPOB: B 2 T. — M., 2004. T. I: 3akmrouenue
MEXIYHAPOIHBIX 10oroBopoB; JIusmmi P.3. O nerurumHocTH 3aKkoHa // Teopus mpaBa: HOBEIEe uaen. — M., 1995.;
Tapacosa JI.H. O nerutuMHOCTH B MeXyHapoaHoM npase. // CoBpemenHoe mpaBo. 2012, Nel 1. C. 119-124,
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often these are national constitutional norms, are known - they are established in
international law. The subjectivity of the state in terms of the ability to enter into
relations with other actors is defined in the 1933 Montevideo Convention*® as
follows: the state is legitimate if it has a permanent population; a certain territory;
its own government; the ability to enter into relations with other states. And the
ability to enter into a relationship is nothing more than its international recognition.
Article 2 of the Montevideo Convention states that: "The political existence of a
state does not depend on the recognition of other states. Even before recognition, the
State has the right to defend its integrity and independence to ensure its preservation
and prosperity, and therefore to shape itself, in the way it sees fit, to legislate in
accordance with its interests, to manage its services, and to determine the jurisdiction
and competence of its courts. The exercise of these rights has no other limitations
than the exercise of the rights of other States in accordance with international law."

Article 6 of the same Convention establishes: "Recognition of a State merely
means that the State that recognizes it accepts the legal personality of another State
with all the rights and responsibilities established by international law. Recognition
is unconditional and irrevocable."

Thus, the political decision to enter relations with a State, even by force
against it, is an acknowledgement of its legitimacy.

In our view, this notion of legitimacy demonstrates quite convincingly why in
international relations States declare their inefficiency in international law - it is its
norms that set the general criteria for their legitimacy in the international system.

Accordingly, the recognition of States and other types of interactions in
international relations is carried out through the existing political mechanisms.

The term "political mechanisms™" is often used in journalistic, political, and
scientific literature, and it cannot be said that its scientific development remains
insufficient. The term has a certain meaning and is widely applied to many political

activities. But the concept can be filled with different meanings that can only be

146 Montevideo Convention on the Rights and Responsibilities of States. https://docplayer.ru/151742324-
Konvenciya-montevideo-o-pravah-i-obyazannostyah-gosudarstv.html.
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understood in the context of its application.4

It is the context of the appeal to the political mechanism that makes it possible
to formulate its structure, and the conceptual apparatus, the possibility of using to
"legitimize" the actions of actors in a certain political environment, as well as to
determine the necessary requirements for its effective functioning of methodological
tools.

Therefore, to study the problems of legitimizing political decisions on the use
of force in modern conditions, it is necessary to clarify the meaning of such
categories as "political mechanisms" and "legitimization".

Thus, the dictionary-reference "Political Science"'*® defines the following:
"The political mechanism is a system of activities of political institutions and
organizations, designed to transform the properties, characteristics, other parameters
of social (social, economic, actually political) development in the required
direction.” S. Malinina expands on this concept: "The political mechanisms in a
broad sense can be defined as a set of different engagements of social actors to
achieve their political goals, as well as ways of realizing their relationships, formal
and informal rules and procedures, limited by the norms of law, reflecting the
common values of society."14

Based on this definition, the political mechanism can function based on both
state power and other institutions of society. That is, it can be determined that the
structural elements of the political mechanism are various political actors, their
values and procedures for harmonizing values. It is also clear that the main political
Institution that ensures the realization of the goals of social actors is the way of social
organization as a state.

Among the functions of the state, both internal and external, the most
important is the provision of national security, i.e., the protection of the people,

territory, and social and power institutions from external threats. This function

147 See: Kosnosa A.B. TlonuThueckie MeEXaHU3MbI 00ECTICUEHHs GE30MACHOCTH TOCYIapCTBa B SKOHOMHYECKOH
cdepe...uc. a-pa nonut. Hayk.-M, 2009. 357 c.

148 See: MMonutuueckas Hayka: CloBapb-CIIPABOYHHUK. COCT. mpod 1. mon Hayk CamkapeBckuit .U, 2010.

149 See: Manuuuna C.A. TIpaBoBble OrpaHUYEHHUs CPEICTB MACCOBOI HH(GOPMAIMU M XapaKTEPUCTHKA METOMIOB
aruTanuy B M30mpaTenbHOM mporecce // Jlnanor: monuTrka, mpaso, skoHoMuka» Ne 1. (12)'19. C. 23-34.
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includes measures, firstly, to ensure sufficient defense of the State and, secondly, to
establish a state of international relations that contributes to the task of defense.

Thus, considering the political mechanism in relation to national security, we
note that the most effective means are those that are under the control of the state,
although it is impossible not to take into account the economic, social and other
components of the political sphere, including existing outside, and which affect the
defense capability of the nation. That is, national security mechanisms inevitably
include the use of non-state actors.

It is assumed that a sovereign State independently decides to ensure its
security by choosing its own ways of dealing with them, by verifying them with
those of other actors in international relations within international institutions,
including international law, i.e., implementing all necessary measures aimed at
protecting national interests from existing and potential challenges and threats.

By implementing a national security strategy, the State is forced to agree on
the desired ways of resolving contradictions with other members of the international
community on the basis of similar concepts for the main categories of security
analysis - the definition of content for the terms "war" and "peace™ for each unique
situation.

The challenges and threats associated with the contradictory nature of the
globalization of the modern world transfer to a new plane the question of the content
of the concept of "sovereignty" of the state, of the methodology and methods of
counteracting attempts to interfere from outside in any of the competencies of the
state. The political situation and the peculiarities of the functioning of public
administration often put the decision-maker in a specific environment: it is important
to act within the framework of the planned strategy, the individual steps of which
are not always positively perceived by both the nation itself and the main
international actors.

In the process of moving towards national goals, the state strengthens the
Impact of its combined power on the system of international relations, on individual

international actors. At the same time, the degree and intensity of the use of
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cumulative power depends on the level of contradictions and willingness to act
decisively in achieving the goal. It is in this area that it is essential that the parties
adapt their political strategies to achieve their objectives while preventing the
conflict from moving into a "hot" phase.

States often form international political, economic and military alliances and
agreements global or regional. This is because they are looking for ways to ensure
their own security, to create conditions for the prosperity of their peoples, and they
do so through agreements with States with similar interests at the moment.

The result of interest alignment is the creation and maintenance of a state of
international security and a balance of power in international relations that enables
States with the least losses to ensure national interests.

States benefit if their efforts are aimed at maintaining stability in the world's
political and economic systems (even if this stability perpetuates an unjust status
quo) rather than achieving superiority in a military conflict, which is apparently
always more costly if measured in human suffering. Both States and non-State
actors, actors in international relations, in general, never benefit from the large-scale
destruction of the existing world order.

Sovereign States are the main, but not the only, actors in the world political
system. Transnational political, commercial, ideological organizations pursue their
own interests, and exert considerable influence on the international law and order,
shape public opinion in nation-states, influence the escalation of conflicts, thereby
expanding or limiting the arsenal of means available to States to protect interests by
military means.

The media coverage of events in real time has a serious impact on domestic
and external support for government policies. The media's reflection on actions that
are not perceived as "values" by the population of major international actors in this
historical period may also limit the ability of States to achieve national goals. As you
know, the agreed "values" are currently enshrined in the main sources of
international law: the UN Charter, the Human Rights Covenants of 1966, etc.

Consequently, the conduct of States in the protection of national interests is
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assessed as to the content of a number of international legal norms, thereby
confirming the existence of a system of international legal restrictions to make a
political decision to appeal to force.

With regard to the process of regulating international relations and the role of
international legal means in it, S. Marochkin notes that they "... are mainly governed
by political or legal means. Political regulation is fundamental... Each state, based
on its own policies and interests, determines the attitude to the world community and
its rules. All things being equal, the effectiveness of international law is higher if it
meets the political will and trust between states. Of course, despite the formal and
legal equality of all, the "share™ of the political will of different states, its influence
on the functioning of international law is different."*°

International law, in its application, is only the basis for subjective definition
of criteria for "fair" behavior by States that are inherently political. With few
exceptions, these criteria are not defined in the strict regulatory framework of
international treaties. The epiphenomena as commonly defined as "international
law™ is derived from political activity and is more often than not interpretive of the
outcome of such activity, i.e., retroactive, but almost never predetermines it.

Therefore, in order to make such an interpretation more effective, it is
necessary to define general principles for analyzing political reality in order to justify
acts of force. Otherwise, any attempt to use different methodologies to analyze a
single incident may result in or condemn the results but will not lead to a rule that
can be used in an unlimited number of cases to investigate State practices. That is
why the international community, on the basis of its own practice, is constantly
searching for norms of some kind of commonality and, by defining such a rule,
defines it as the "norm of international law".

Assuming that international relations are governed not by the political process
(as is the case in reality) based on the balance of power of States, but by international

law (an idealistic statement on the primacy of international law), then it can be

150 Mapoukun C. 10. Mexynapoanoe npaso: 60 set nocie coznanus OOH // Kypnan poccuiickoro npasa, Ne 3,
Mmapt 2006 r. Cucrema 'APAHT Ilnatdopma F1.
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determined that international legal regulation (the impact on international relations
through law and other legal means to streamline them) is directly directed towards
achieving the international goals set by the actors of international communication.
existing in the form of any abstract models.

In the course of interaction within the framework of the universal model, the
subjects of the relationship are obliged to be guided by prohibitions, permissive,
including positive bindings, concluded in legal norms, the totality of which, in
essence, represents this model.

An example of the use of such a model for pre-emptive (preventive) actions
Is cited by Cr. Brown: "Let's imagine that we live in a world with a well-developed
legal framework for the legal regulation of the use of force in international relations
that prohibits its use as a foreign policy instrument, and which has an international
body with a responsibility to maintain peace and security, which has a legitimate and
effective decision-making procedure and the ability to enforce these decisions. In
such a world, the distinction between pre-emption and prevention will be clear and
critical. Preventive war will be completely illegal ..."*%

But why are such wars going on? Is it even possible to speak of the primacy
of law in international relations and the possibility of following the position of a
literal and idealistic interpretation of the law, if this is not confirmed by the practice
of States?

The behavior models enshrined in the international norms we know have been
removed from pre-existing international practices. Usually, states are compelled not
by military force, but by less resource-expenditure, to observe the pattern of behavior
described in any rule of law: 2

1. natural or calculated willingness to recognize the rights of other actors;

2. threat to recourse to force:

a. by means of procedures and compensation provided in other (non-

151 See: Brown, Cris. Self-Defense in Imperfect World. Ethics & International Affairs. Annual Journal of the
Carnegie Council on Ethics and International Affairs, Volume 17, No. 1, 2003.

1528992 KOpOCTeJ'IeB C.B. «OTBeTCTBEHHOCTD 11O 3alUTE» KaK IMOJIUTHKO-TIPABOBOC 000CHOBaHHE aKTOB MPUMCHCHUA
CHJIBI B MEKIYHAPOIHBIX OTHOIICHUX. Y IIpaBieHueckoe KoHcyapTrpoBanue. 2015. Ne 8 (80). C. 26-31.
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military™) spheres of interstate communication (e.g., implementation of political,
diplomatic, trade sanctions, ...);

b.  and only in situations where other "non-military" means are ineffective,
states turn to coercion with the use of armed violence.

The rules created by states, after some time, cease to correspond to their needs
- lose regulatory and authoritative properties, as relations become wider, more
diverse, the composition and properties of the subjects themselves change.

The widening contradictions between the normative system of international
relations and the needs of States have led States to use force more often as a means
of regulating relations, but they are nevertheless forced to correlate their behavior
with the "old" and the "ineffective™ norm, since the methodology for assessing the
fair/unfair treatment of States to armed violence is formulated in international legal
norms as a special form in which ideas about the common values of the international
community are expressed.®3

It seems clear that states are committed to "... ensure that principles are
adopted and methods are put in place so that the armed forces are used in no other
way than in the common interest, and to unite ... forces to maintain international
peace and security ..." must coordinate with other members of the world community
the use of their armed forces.*>*

The "common interests™ of the world community are then defined and realized
through the goals also defined by the UN Charter: "To maintain international peace
and security and to that end to take effective collective measures to prevent and
eliminate threats to peace and to suppress acts of aggression or other violations of
peace, and to pursue peacefully, in accordance with the principles of justice and
international law, to resolve or resolve international disputes. that could disrupt the

world..."1%°

Thus, the UN Charter's "prevention,” "removal," "suppression” order may

1530n international legal consciousness See: I'appwiios B. B. IoHsTHE HAMOHATIBHON ¥ MEKIYHAPOIHOI MPABOBBIX
cucteM // XKypnan poccuiickoro npasa, Ne 11, Hostops 2004 . I'apant IInatdopma F1.
1%4Charter of the United Nations, Preamble. URL: http://www.un.org/russian/documen/basicdoc/charter.htm#intro
(accessed: 11.03.2011).
155 1bid, Avrticle 1.
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obviously require the use of force, and therefore the implementation of planning,
training, organizing and conducting military activities.

Since national interests are always paramount, it is often observed that
international law, like the epiphenomena as, does not alter the behavior of
participants in international relations and does not solve any private problems, but it
does create a basis for interaction between participants in international relations.

Ultimately, cooperation leads to political consensus (though does not
guarantee it) and to a practical solution, since international law (compulsory in
national legal systems) is a kind of context for the justification for acts of force, and
therefore has an impact on the use of instruments of national power because "...
embodies the will of the state, determined by its interests."1°®

Epiphenomena®’ of “international law" allows states to "translate" the
resolution of various kinds of conflicts from the political sphere, for example, to law
enforcement, thus reducing political tensions.>®

There is considerable formal uncertainty in establishing what is considered to
be the essential (or vital) interests of States at any given moment. States resort to
resolving conflicts of their own inconsequential interests under international law, for
example by transferring conflicts that may in some cases be declared political and
complicating inter-State relations into the area of regulation of private law.

For example, the case of the Swiss firm Noga; separate violations of the rules
of seafood fishing (the case of the trawler "Electron™); violation of the rights of
tourists; non-compliance with copyright, etc. is clearly not a significant threat to
national interests. At the same time, due to the scale of such violations, or the place,
the time of their commission, they may be considered threatening to the national

interest, and, accordingly, removed from the regulation of international private law

156 Kammackas J1. @., CaunoB A. X. HanmornansHas 6€30MacHOCTD M HALMOHABHBIE HMHTEPECHI: B3aUMOCBA3b U
B3aMMoyeiicTBHE (OIBIT MOJINTHKO-TIPABOBOro aHanm3a) // KypHan poccuiickoro mpasa Nel2, nexabps 2005 r.
T'APAHT Ilnardopma F1.
157 Epiphenomenon - from the Greek. epi - on, above, over, at, after; and phainome - appearing. A side effect that
accompanies other more significant phenomena but does not have any significant effect on them.
158 See: Kopoctenes C.B. O6 snupeHOMEHATBHOM XapaKTepe MekIyHapOIHOTO MpaBa // Y ipaBJIeHIeCKOe
koHCynbTuUpoBanue. 2013. Ne 12 (60). C. 29-34.
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into the sphere of public law, and then into the sphere of use of force.1°9160

That is why States are interested in both the recognition of the epiphenomena
of international law and of international organizations and agreements established
on its basis to ensure international security, in which dialogue is conducted to
identify the claims of participants in international communication, and a conceptual
definition of common obligations is being implemented.

As noted by V.N. Honin: "The general objective goals for the entire system
of international legal regulation are to maintain the normal, and therefore expedient
functioning and progressive development of the system of international relations." 6!

This is particularly evident in the political and legal justification for acts of
force. First, a study of The Practice of States in Armed Confrontation clarifies the
range of tasks that the armed forces can be involved in; secondly, it has an impact
on the way they are used, the means of defeat, the training of personnel, etc.

Thus, in the role of instrumentation of interstate and international dialogue,
international law has two different functions.

The first is to provide the foundations for interstate interaction, which are
shaped like the rule of law; the second is to clarify the goals and values that are
provided by such interactions - that is, to improve the regulatory system of
international relations.

And, this regulatory system, in turn, is developing in the process of clarifying
the positions of the actors of international relations regarding the assessment of the
fairness of the application of coercive measures and coercion, i.e., legitimizing
political decisions on the use of force in the interests of their security.

On this basis, it can be concluded that modern international policy is not only
a struggle for physical superiority over the enemy, but also a struggle for recognition
of the legitimacy of actions. The power of the State and the international recognition

of the legitimacy of its actions are complementary concepts.

159Trials on the claim of the Swiss firm "Noga" to Russia. Help. URL:
http://ria.ru/spravka/20051116/42107336.html (accessed: 14.10.2015).
160 Scandal with the Russian trawler "Electron." URL: http://www.rg.ru/sujet/2227/ (accessed: 14.10.2015).
181 Xonun B.H. O6 onpeseieHny MeKIyHapoIHO-NPABOBOTO PEryIMPOBaHHs / BECTHUK KMEBCKOTO YHUBEPCHTETA.
MexyHapoJHble OTHOIIEHHS U MEXyHapoxHoe paBo. Bemmyck 15. «Bumma mkona», 1982, ctp. 20.
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It is a political fact that the belief in the right/wrong cause helps to engage
peoples, and thus legitimacy becomes a source of national power. If the actions of
the State are considered illegitimate, its costs of implementing its policies to ensure
national interests increase.

In our opinion, legitimacy is the result that political power and political
governance can achieve in the process of legitimization. The degree of legitimacy is
the result of a complex multifaceted process of legitimization. 62

In modern political science, there is still no universally agreed understanding
of what the process of legitimization is, especially in the field of the use of force in
international relations. This is determined by the fact that the international
community is in a process of continuous transformation, and the changing
environment naturally requires the development of both well-known approaches and
the development of new technologies.

The process of legitimization is multi-level: it is defined by political, legal,
organizational, institutional, technological and cultural and other aspects. It involves
the use of adequate mechanisms for regulating public relations in the relevant areas
of public life.

In its most general form, the decision-making and legitimization processes are
illustrated by D. Easton's cybernetic model. It is a system where internal
communication is marked by "introduction™ - the requirements of society or a form
of support for power, and "withdrawal™ - decisions or actions of the government.
That is, the requests of citizens are reflected in the real steps of the authorities. 3

States appeal to international law and organizations to legitimize their own
policies or delegitimize the policies of other States, and this determines their

behavior and impacts the outcome of actions.*4

182 In a broad sense under "legitimization" (from Lat. lex, legis, legitimus, legitima, legitimum - the law, lawful,
lawful, proper, decent, correct, valid) should be understood as a recognition or confirmation of the legality - any law
or authority, as well as an instrument confirming that law or authority. See: CroBaps pycckoro si3bika: B 4-x T. /
PAH, Un-T nuarsuctid. uccnenosanuit; [lox pen. A. I1. EBrenseBoit. — 4-e w31, ctep. — M.: Pyc. #13.;
[onurpadpecypcsr, 1999.
163 See: Ucron JI. KaTeropum CHCTEMHOTrO aHaIM3a TIOMUTHKH // AHTOIOTHS MEPOBOM MONMTHYECKON MBICTH: B 5 T.
T. II: 3apyOexxnas nonurnaeckast Mpicinb. XX B. / Pyk. mpoekra I".}O. Cemurun u ap. M.: Msicis, 1997. C. 629-642.
164 See: Joseph S. Nye, Jr. Understanding International Conflicts: An Introduction to Theory and History (3rd
edition), Longman, 2000.
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As R. Kagan noted: "Legitimacy is an intangible factor in foreign policy, but
like many intangible things, it can have a huge practical significance... A sense of
illegitimacy may limit the opportunities for cooperation with states that they could
offer..."1

International relations have always been characterized by the dualism of the
divergence between rhetoric and actual foreign policy. The global community is
always offered two sets of rules - more flexible for itself and more restrictive - for
the outside world.

Human rights issues, issues of war and peace, become a problem of public
international relations only when they correspond to the states' own essential
political objectives, i. e. when they can be used for political justification for national
interests. 1%

Theoretical understanding of legitimacy takes place in conjunction with the
development of the theory of decision-making. Many of the work of domestic and
foreign researchers are devoted to the search for a universal scheme of development
and political decision-making. However, most authors agree that this is almost
impossible.®’

In our opinion, none of the schemes will be able to accurately describe the
communication, psychological and managerial characteristics of the participants in
this process: in each case they are individual, as well as the changing conditions of

the external environment. In addition, any problem is complex, multi-layered and

165 Kagan, R. Looking for Legitimacy in All the Wrong Places. Foreign Policy & Carnegie Endowment Special
Report. URL.: https://www.ceip.org/files/about/Staff.asp?r=16.
166 The main works of the author on the subject of the content of the process of legitimization of acts of force,
performed independently and in co-authorship: Kopocrenes C. B. 'ymanutapaas HeoOX0IUMOCTE: IpodIeMa
MO THIECKOH JISTUTUMAIINN aKTOB IPUMEHEHU CIIIBI. Y TIpaBlieHdecKoe KOHCyabTrpoBanue. 2015. Ne 3 (87) ;
Kopocrenes C. B. JleiicTBue MeToma CTpaTernieckoro JierajammMa B MK IyHaApOIHBIX OTHOMEHUAX / [ mo0anbHbIH
SKOHOMHYECKHUHA KPU3UC: peallnil U mMyTH npeoponeHns. COOpHHUK Hay4dHBIX cTateil, Beim. 7 / [lon obmieit pemakimeis
mpod. B.B. Tymanésa. — CI16.: HOY BIIO Uncturyt 6m3Heca u npasa, 2009; Kopocrenes C. B., Kauyk B. H.
[Ipobnema nerurumariu mpuMeHeHus cuibl pesomorusamu Coera 6e3onmacaoct OOH / [Ipobiems! mpasa B
coBpeMeHHOU Poccun : cOOpHUK cTaTeil MeXIYHAPOIHON MEKBY30BCKON HAYIHO-TIPAKTHIECKON KOH(DEPECHIINH.
T.2. — CII6.: U3a-Bo [TomuTexH. yH-TA.
167 See, for example: Tpoxunosa O.U. JlernTuMarus HEMOMYJISPHBIX MONTUTUIECKUX PENIEHHUIA:
KOMMYHHUKAIMOHHBIA ACTIeKT. .. TuC. KaH. oauT. Hayk.- CI16, 2019; beiko 1. A. KoMMyHHKaTHBHAS arpeccus B
TIONIMTHYECKOM JHCKypce coBpemenHoi Poceun // XKypHaan monuriueckux uccnenoanuid. 2018. T. 2. Ne 3. C. 33-
40; Kocos 1O. B., Tpoxunosa O. 1. [Tonurunaeckas MOOMIN3aIMS: EPCIICKTUBEI PA3BUTHS TEOPHH IPUHSATHS
MIONMTHYECKNX pelIeHui //YpasieHdeckoe koncyabTuposanue. Nell. 2017. C. 170 — 173,
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has many dimensions, including legitimacy.

In our view, the raging conflicts in different parts of the globe once again
confirm the words of K. Schmitt that “political peace is a pluriversum, not a
university." In his view, the political world was a set of States, each with a sovereign
right to define friends and enemies, to political relations. And no matter how small
the state, it values its sovereignty, its political independence.

The main principle of the philosophy of law K. Schmitt was the idea of
unconditional primacy of political principles should be all criteria of social
existence. It was politics that organized and predetermined the strategy of internal
and increasing pressure of economic factors in the modern world. %

At present, K. Schmitt's "pluriversum™ exists both in the system of states
embodied in the UN, which is the "perfect” institutional shell, allowing only in some
non-essential cases for the national interest to legitimize the appropriation of
international responsibility, and outside the system."°

In real life, the system of interactions between actors of the modern,
inhomogeneous international community is a combination of multipolarity,
multilateralism, fragmentation and network organization, depending on the balance
of power and the state of government.*"

The first two paradigms of interaction are more characteristic of the behavior
of strong States, while the latter two are characteristic of territories with weak
governance.

Relationships in such a system are by definition competitive and actors in

power struggle to ensure their safety use the following mod interactions:

188 The author's position in this matter is in solidarity with L. Brock's conclusions. See: Bpox JI. Jlerutumanus u
KPUTHKA HACHJIHSI B MEXIyHapOoaHOM mpase. [lomuronornyeckas nmeperektiBa. Kanrockuii coopauk. 2013
Brmyck Ned(46). URL: https://journals.kantiana.ru/upload/iblock/2c1/Brock_30-41.pdf.; Kopocrener C.B.
I'ymanuTapHast HEOOXOAMMOCTB: TIPOOIEMa MOIUTHIECKON JISTUTUMALINK AKTOB TIPIMEHEHHS CHIIBI.
VYnpasnenueckoe koHcynptupoBanue. 2015. Ne 3 (87). C. 24-35.
189 [1Imurr K. TMonstne nomutraeckoro // Borpocs cotmonoruu. 1992, Ne 1. C. 37-67.
170 For more information, see: Kopocrenes C.B., Kaayk B.H. ITpo6ema JernTuManun NpUMEHEHHS CUITBI
pesomornsimMu Cosera 6ezonacaoct OOH / ITpobiemsr npaBa B coBpemeHHoi# Poccun: ¢0. crareit MexmayHap.
MEXBY30B. HaydHO-TIpakT. KoH}. CII6.: U3x-Bo [Tonurexn. yu-Ta, 2009. T.2. C.73-81.
171 See: Global Strategic Trends. The Future Starts Today. Sixth Edition. Commonwealth of Australia. Vice Chief of
Defence Force (15 November 2016), Future Operating Environment: 2035. P. 20.
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Peaceful cooperation;*’2

Competition that does not cross the threshold of armed conflict;"

The use of force (armed conflict).1™

In the paradigm of multipolarity, the main international actors are the most
powerful powers, which form blocs with other states, either on the basis of
recognition of common values or on the principle of geographical proximity.

In the paradigm of multilateralism, States continue to be among the most
influential actors in the world order.

In the paradigm of the network organization, power is divided between
different states and unrelated actors. The main non-state actors are corporations and
mega-city managers, but these actors are expected to work together to respond
effectively to global challenges and to ensure good governance in the common
interest.

In a paradigm of fragmented States, corporations, mega-cities and non-state
actors, including opposition movements and organized crime groups, compete for
power.

Cooperation in this paradigm is rare and is addressed only when it provides
the actor with advantages to advance only his own, but not common, interests."

There are three key factors that explain the emergence of such a security

environment:176

172 Cooperation includes mutually beneficial relationships between strategic players with similar or compatible
interests. While the interests of actors in cooperation are rarely fully agreed upon, cooperative relations maintain the
international order, strengthen collective security and contain conflict.
173 Not crossing the threshold of armed conflict competition exists when strategic players see each other as
competitors, but not as opponents with incompatible interests. Competitors can cooperate with each other or behave
in a way that harms the interests of other strategic players.
174 Armed conflict involves the use of violence as the primary means by which a strategic actor seeks to satisfy its
interests or respond to provocation.
175 The author's position on this aspect andmalicious in a number of publications. See, for example: Kopocrenes
C.B. «OTBEeTCTBEHHOCTH 110 3alIUTE» KaK IMMOJIMTUKO-TIPaBOBOE 000CHOBAHHE aKTOB TIPUMEHEHUS CHUJIBI B
MEXIYHAPOIHBIX OTHOIICHUSX. YTpaBieHueckoe koncynsTrpoBanne. 2015. Ne 8 (80). C. 26-31.; Kopocrenes C.B.
O HEKOTOPBIX 0COOEHHOCTSIX IIPABOBOTO PEKMMa «HOBBIX» CPEIICTB M METO/IOB BEICHHS BOOPYKEHHOU OOPHOBI.
Ynupaenerueckoe kKoHCyIpTUpOBanue. 2015. Ne 6 (78). C. 50-57.; Kopoctener C.B. BrerHee BMemaTeIsCTBO
ImyTeM MH()OPMAMOHHOTO BO3ICHCTBIS: MpodieMa HopMaTHBHOH oneHKH // ITytn x Mupy n 6e3omacnoctu. 2019,
T.57. Ne 2. C. 88-103. u np.
176See: Sean Monaghan. Countering Hybrid Warfare: So What for the Joint Force? PRISM Vol. 8, No. 2, Oct. 4,
2019.URL: https://ndupress.ndu.edu/Media/News/News-Article-View/Article/1979787/countering-hybrid-warfare-
so-what-for-the-joint-force/ (date of access: 13.12.2020).
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- the balance between global and regional power has changed, meaning that
more and more actors can challenge the status quo;

- complex interdependences have emerged within the global political
economy, which means that States are more vulnerable;

- technological convergence has led to the fact that 6oasiiero the number of
actors have the means to cause significant damage to the enemy.

In this reality, balancing and dominating superpowers, similar to what existed
in the bipolar world of the USSR-USA during the Cold War, is now becoming
impossible. Not only in connection with the emergence of a new superpower, China,
but also with the emergence of global "non-state™ actors, whose capabilities are often
commensurate with the power of nation states and their associations. And the
behavior of such actors can no longer be prescribed by the victorious powers of the
war.

On the contrary, they can set their own goals and find their place in the world
organization, using and combining the tools available to them, including the very
environment of the system of nation-states, global institutions, and global
infrastructure. At any given point in time, participants in interactions may be actors
who exist and act at once in both one and several of the above paradigms.

At the same time, the behavior of States is well predictable because of the
institutional constraints that they have formed during several centuries of the
development of the modern system of States.

States recognize such restrictions as binding and compel those participants in
international interactions who allow excessive deviations from expected standards
of conduct. And since the political objective of a responsible Government should in
any case be to ensure continuous security, while maintaining a high standard of
living for its citizens and supporting the core values of society in the face of
competition for resources with other actors, the treatment of armed violence is, while
an undesirable but inevitable, element of ensuring the stability of the international
system and maintaining the quo status.

In any conflict situation, the behavior of States when moving towards their
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national objectives can be explained through how they are combined and
synchronized (as is often defined now as "hybrid") apply the means available to them
to achieve national goals.*””

The relative novelty of the discourse on the hybrid nature of war lies in the
transformation of the organization of public life, which accordingly led to a change
in the content of the concept of "object of the use of force."

The new objects of use of force, in turn, must be matched by means and
methods that can be used by actors competing for power in the four above-mentioned
paradigms of interaction.

This regime imposes on States the obligation to exercise restraint and engage
in political dialogue in the area of limiting the use of force. Non-state actors are not
bound by such obligations.

In political discourse, it must be taken into account that the use of the term
"war" is inherently a historical tradition and can only be applied to situations of
armed violence of the past, when the parties to the conflict were States that were
governed by the rule of law of war and neutrality.’

With the adoption of the Brian-Kellogg Pact in 1928, the UN Charter in 1945,
the Geneva Conventions in 1949, wars were outlawed, and the concepts of "use of
force" and "armed conflict" came into use, although the state may be in a state of
"war", a transition that requires special legalization in national law and political
justification in the outside world. If there are no problems with legal security at the
national level- - procedures for the transition of the State to a state of war are
developed and appropriate regulations on martial law are adopted, then the state's
activities in the outside world face the difficult problem of recognizing such actions

as fair and in the common interest.

17 Conceptually “hybrid" can be described as her synchronized use of multiple [national] power tools specifically
selected to produce mutually beneficial effects on specific vulnerabilities across the spectrum of social processes».
See: Patrick J. Cullen, Erik Reichborn-Kjennerud. MCDC Countering Hybrid Warfare Project: Understanding
Hybrid Warfare. A Multinational Capability Development Campaign project. Norwegian Institute of International
Affairs. January 2017.

178 See: Kopoctenes C.B., Kupuienko B.I1. K Bonpocy npaBoBoif KBaTM(UKALMK CHIOBBIX JEHCTBHIT TOCYIapCTB B
npaktike Cosera bezomacunoctt OOH // Yuensie 3anmcku opuandeckoro axynsrera. Bem. 19 (29) / Ilon pen. A.
A. JluBeposckoro. — Cankr-IlerepOypr: M3natensctBo CaHkT-IleTepOyprckoro rocyjapcTBEHHOTO YHUBEPCHTETA
9KOHOMUKH U (prHaHCcOB, 2010.
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In this regard, Professor I.V. Radikov's position set out in the scientific article
"Chameleon Wars": Changing the Nature of Armed Struggle in the 21st Century"
sufficiently argues political approaches to modern wars and military conflicts.*”

In our view, the war has not disappeared, but the forms and methods of use of
force have been modified accordingly by new uses of force. But in any case, the
study of the policy of states on the appeal to force should begin with a study of how
this practice is described in terms of the so-called "triad" of the war theorist K. von
Clausewitz.

K. von Clausewitz defined "war" as a chameleon, in each case changing its
nature. &

- violence as its original element, hatred and enmity, which should be seen as
a blind natural instinct (properties inherent in the very nature of man);

- playing probabilities and cases that turn it into an arena of free spiritual
activity (the scope of the application of military talents and military qualities);

- subordination to politics, so that it is subject to pure reason (the sphere of
government).

Since each of these interdependent and constituent elements of the triad has a
variable nature associated with the properties of the organization of public life, the
properties of the object of war are obviously also dynamic. Therefore, the search for
an answer to the question "what kind of war we are waging" is one of the most
Important actions of the state authorities in the process of choosing and following
any model of behavior.

The modern international community is not homogeneous, it consists of
conflicting actors with different weight and influence, who set different goals and
have diverging interests.

Similarly, the international community is an abstract category and cannot rule

as an object of governance because of its anarchic nature; but it has a hierarchical

179 See: Pajukos B.W. BoHHBI-«XaMeNeOHbI»: H3MEHEHHE XapakTepa BOOpYkKeHHOH 60pbobl B XXI Beke //
«['nbpunHbie BoWHB B Xaotmsupytomemcst mupe XXI Beka / [Tox. pen. IT.A. Llprankosa, A.1O. IllyroBa. M.:
WznarensctBo MockoBckoro yausepcurera. 2015.C.33-50.
180 Knaysesun K. O Boiine. — M.: T'ocBoenusar, 1934. Yacte nepsas «IIpupona BoiHb». ['1aBa nepsas «Uto
Takoe BoitHa?» §28 «BeIBOA I TEOpHIY.
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structure in which the place of the state is determined by its combined national
power.

Therefore, in the struggle for a place in such a hierarchy, States cannot but
feel the need for mechanisms to legitimize their actions, the essence of which is to
justify and justify the right to use force in the way of moving towards its national
objectives.

In these circumstances, the military policy of the countries of the world
community remains based on the desire to strengthen their security in response to
the emergence of a wide range of new challenges and threats that have become a
clear consequence of social development.

It is clear that the change in the nature of the security environment entails the
need to rethink the principles and mechanisms of ensuring the security of states by
military means, awareness of the need to create a system of rules - a strategy - a
system of priorities, goals, measures to organize and coordinate the activities of
public authorities to achieve national goals.8!

It seems clear that any confrontation strategy is predetermined by existing and
probable conditions, is the product of the goals of the actor, the strengths and
weaknesses of his opponents and the nature of the environment of strategic
interactions. It should be aimed at those specific components of the enemy's power
where victory is most likely.82

For state actors, fighting in today's world is strongly influenced by two main
factors: information transparency and previously inaccessible to opponents of the
variety of means and methods of warfare. In terms of transparency, network
technologies, communication tools and social networks have significantly increased
the flow of information and limited the ability of the state apparatus to control it.
Reports of conflicts are reported in real time by various parties.

In the recent past, achievements on the battlefield formed, first, a strategic

181 For more details See: Kopocrenes C.B., Kupunenko B.I1. K Bonpocy o npase rocy1apcTB Ha YIpexkIaromee
npuMeHeHne BoeHHoH ctbl. Y. |, 1l // Boernas mpicms. Ne8-9 2011,
182 For more information see: Korsap B.C. Mex/IyHapoHOE PaBO M COBPEMEHHBIE CTPATErNIECKUE KOHIETIIHH
CIIA n HATO. ABtopedepat anccepranyy Ha CONCKaHUE YIEHOH CTETICHN TOKTOpa FOPUIMYECKUX HayK. — M., -
HurnomaTiaeckas akagemus MUJ] P@: 2007.
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advantage, and secondly, information about this naturally influenced initially on the
state authorities of the warring parties and only then on the population.

Since non-State actors tend to be militarily inferior to States with their regular
armed forces, they try to benefit from the information transparency of modern
society, which can both reinforce the weaker side of the conflict, and vice versa,
weaken it. However, it should be noted that cognitive space in military art has always
been taken into account, and the information confrontation itself is not something
new.

For example, Sun Tzu noted that "the best war is to break the enemy's designs;
In the next place - to break his alliances; in the next place - to break his troops. The
worst thing is to besiege the fortresses."183

If the confrontation between the State and the "non-State™ actor is not in the
common interest of the system of States, and especially if the conflict is not resolved
militarily quickly and with minimal resources, it will inevitably receive a negative
political assessment in two dimensions: international, in which success is measured
by legitimacy, and "home", where it is measured by the state of social sustainability.

The use of force to be legitimate must be in the common interest of the system
of States (based on the need for an act of force) and, while strictly following the
principle of distinguishing between combatants and civilians (the proportionality of
the force used is shown). And social stability, or the ability of society to function
effectively in times of crisis and maintain its core values, supports the morale of the
population and its confidence in the authorities, and, accordingly, allows the state to
direct additional resources to armed confrontation. And, as can be assumed, the
political goal of the "non-state" actors is to destroy the social stability of the
enemy. 184

In the language of the paradigm K. von Clausewitz, the modern "hybridity" of

the actions of the actors-"non-states" is mainly aimed at suppressing the will of the

183 Cymp-11361. UckyccTBO BoitHbL. ['naBa I11 «CTpaTernueckoe HamaaeHuey, I. 2.
184 On the status of the combatant see: Kopoctenes C.B., Conomuenko B.C. ITpo6ieMbl ycTaHOBJIEHHUS CTaTyca
KoMOaTaHTa B COBPEMEHHBIX OOEBBIX JIeHCTBUAX/ PocCHIICKIMT €xeTOTHIK MEeXTyHapoqHoro mpasa 2004.
Crrermanpabnii Bemyck. — CI16.: Poccus-Hesa, 2005.
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people and, accordingly, the ability of his government to make timely and adequate
political decisions either before resorting to military confrontation, or without any
transition to a serious military escalation.

That is, for example, interference in the internal affairs of the state with the
use of informational means is aimed not at those objects, the protection of which is
effectively regulated by the norms of international humanitarian law (hereinafter -
IHL), -but social stability, which in turn is based on the values of the people. Insuch
a situation, it can be assumed that the "non-state” actor will follow the IHL
restrictions only if it has the political purpose of gaining recognition in the system
of States.

The adoption of this new paradigm requires a change in the way towards
political leadership by the use of force and, crucially, the legitimization of acts of
force, since there are no criteria for assessing the effects of combat in the cognitive
component of the information environment to date.

In today's environment, the most important factor for the effective functioning
of society and ensuring the stability of its development are the technologies used by
the political leadership, the main components of which are the preparation, adoption
and implementation of political decisions.

A study of the history of acts of military force by States shows that
international law has never in history restricted governments from seeking military
force to safeguard the interests of the State because of strategic necessity; and the
legal arguments in favor of war only made rational grounds.

Various aspects of the use of armed force (e.g., the use of armed forces outside
the territory of the state to fight anti-government forces, terrorist groups, to rescue
their own citizens, as a humanitarian intervention, the use of armed forces as pre-
emptive or preventive self-defense, etc.) have been repeatedly discussed since the

adoption of the UN Charter at various levels.!8

185 See, for example: Israel turned to the right of self-defense to carry out an operation at Entebbe airport in Uganda

precisely at the time of the discussion of the situation in the UN Security Council; The International Court of Justice

considered the possibility of referring the United States to the right to collective self-defense in the case of military

and paramilitary actions in the territory and against Nicaragua (Nicaragua v. USA)1 to justify its own actions, etc.
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Under Chapter VII of its Charter, the UN has a developed enforcement
mechanism for international law and human rights, from economic interventions to
the use of military force. The system of principles of the UN Charter governing the
appeal to force is based on the assumption that the "state of peace™ is more important
than justice. This assumption is supported by modern State practice, which shows
that members of the international system reject the philosophy of literal
interpretation of the provisions of the UN Charter.

In a wide variety of areas of the international system, the question is raised
that the use of force against the existing political and territorial structure may in
some cases be justified; that, at certain points, it is more beneficial to break the world
in the name of justice than to live in injustice, and this will do the world community
far less harm than when force is used to ensure the preservation of the existing world
order.18¢

States limited in their behavior by the paradigm of the United Nations and the
pressure of the great powers are obliged to achieve their goals and to meet the
objectives solely within the framework and means of the existing rule of law, i. e. to
recognize the right as the main but not the only source of motivation for action. But
at the same time, they are obliged to follow the formal but narrowly normative
representation of the law, since regulatory restrictions are set by the agreement of
the will of the great powers. This is the essence of the phenomenon defined as
legalization.

At the same time, States are obliged to move towards certain goals, defined as
a result of internal public consensus, by interacting with other actors. External
influence naturally influences the trajectory of the nation to its goals, the resources
it expends, which in turn requires correlate of the chosen course and means of
achieving goals with risks and inevitable losses (this process, in fact, is the core of

the national security strategy).

186 See: Kopoctenes C.B., Kupuienko B.I1. IIpaBoBble acrieKThl IPaBOMEPHON JEATENBHOCTH TOCYIAPCTB MO
HCTIONIb30BAHMIO TI0 HCIIOIB30BAHUIO BOOPYKEHHBIX CHJI JUTS 3aIUTHI CBOMX TPaskAaH Ha TEPPUTOPHH 3apyOeKHBIX
rocynapcts // Bpems u npaBo: Hayano-npaktrdeckuii xypran Cesepo-3anagaoro (r. Cankr-IlerepOypr) ¢punmana
I'OY BIIO «Poccwuiickast mpaBoBas akagemMust MunnctepcTBa rocturimu Poccuiickoit @enepammmy Ne2/2011.
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Reducing risks and reducing losses can be achieved in the process of
explaining their objectives to other participants in international communication on
the basis that the actions of the state do not go beyond the paradigm of the UN
Charter and are carried out in the common interest of the international system.

Thus, explaining to the main international actors the rationality of their actions
to advance national interests (implementation of the national security strategy) in
terms of the UN paradigm is the essence of the process defined in this work as
"strategic legalism".

Any appeal to force entails the use of a method of strategic legalism to bring
to the world community its strategy of achieving national goals. Any recourse to
force entails the use of the method of strategic legalism to communicate to the world
community its strategy for achieving national goals. The person making the decision
to use force should be aware that the international community will assess such a
decision by raising the following non-legal questions:

1.  are statements of legitimacy merely a morality of the post-facto

decision to use force?

2. are statements about the need for justice a reaffirmation of the validity

of the principles of international law?

3. are the principles of international law a material basis for confirming

the fairness of the use of force?

4.  were there any methods of legal assessment of the morality of States'

conduct in ensuring their interests?

At its core, the method is not legal: only legal arguments are used in political
debate; the legal consequences are directly assessed in a different method, the
method of political and legal justification for the use of force.'®’

The object of the method of strategic legalism, as one of the methods of

international law, in the course of the political and legal justification of the actions

187 See: Kopoctenes C.B., Kauyk B.H. XapakTepucTnka MeTOa MPaBOBOrO 0OOCHOBAHMS IPUMEHEHHUS CHITBI B
MEXIYHAPOIHBIX OTHOIIEHMSIX U €r0 MCIOJIb30BAHUE ISl 00OCHOBAHMS YIPEKAAIOMMX NedcTBrH // KypHan
MIPaBOBBIX M SKOHOMHYeckux uccnenoBannii Ne 1 2010; Kopoctenes C.B. OcoOeHHOCTH MONMUTHKO-TIPABOBOTO
000CHOBaHUSI MPUMEHEHHS CHIIBI BO BHYTPEHHNUX BOOPYKEHHBIX KOH(IIMKTAX ITPH MPOTHBOIEHCTBUH TEPPOPHU3MY U
WHBIM HACHJIBCTBEHHBIM IIPOSIBIICHISIM SKCTpeMu3Ma // YpaBieH4eckoe KoHeyaptupoBanue. 2018. Ne 4 (112).
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of states, is the process of providing the state authorities with a legal argument for
the political justification for the fairness of the appeal of their state to force, and
proof that the enemy has neither legal nor moral grounds for the use of force. In this
case, international law is primarily in the interest of ensuring the communication of
States.

In our view, the phenomenon of legitimizing political decisions on the use of
force for national security is a process that recognizes the fair (legitimate) nature of

action to ensure national interests.
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2.2. Political Mechanism of Legitimation of Acts of Use of Force in

International Relations

The history of the political-legal justification for the use of force in modern
international relations demonstrates that States have never denied the possibility of
circumventing the procedures of the UN Charter, such as pre-emptive and preventive
actions.

However, every such use of force is always doomed to be labelled "unlawful™
and the State will always bear the burden of proving that its actions are being carried
out for the benefit of the world community. At the same time, States continue to use
the literal interpretation of Article 2 of the UN Charter in their official argument,
thus stating that they do not recognize anyone's right to resort to force outside the
charter paradigm. That is, the justification for resorting to military power within the
limits set by international law is a political obligation of any state. And the military
objectives of such an act are established during the political process to prepare the
state to defend its interests.

As A.A. Svechin noted: "The first duty of political art in relation to strategy
Is to advance the political goal of war. Every goal must be strictly aligned with the
means available to achieve it. The political objective must be in line with the
possibilities of warfare.”*8 Restrictions set in international norms for the use of
armed forces should be taken into account in the process of justifying the military
strategy of the state. Without consideration of international legal restrictions, there
can be no full-fledged military strategy, and as a result, a higher-level strategy - a
national security strategy.

We believe that it is possible to assume that the above-mentioned measures to
ensure the military success of the State, applied together, can ensure the
implementation of the national security strategy only if the leadership of the state is
successfully identified and taken into account as far as possible all existing

restrictions for the application of all components of the military strategy of the state.

188 Cpeunn A.A. Ctparerus. — M.: Boennslii Bectauk, 1927. C. 37.
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The fact is that the use of military force is the most resource-consuming way
to ensure national security, and the recourse to military means must be justified, and,
in some ways, even "agreed" with other participants in international communication.

The paradigm of communication, as shown above, has already been
formulated in the norms of the UN Charter. Consequently, the study of the mutual
influence of military art and international legal restrictions in the task of national
security can be carried out within the framework of the object of justifying the need
for the use of force, which must necessarily be a fundamental part of the national
military strategy.

Creating such a justification should be one of the main priorities of the
development of the military organization of the state, as it can become one of those
means that will allow to define more clearly the contours of the regulatory
framework of its construction, development and application.

We consider it necessary to note that in none of the States has a general
definition established in any constitutional rule, neither for the national security
strategy nor for its military component.

In private cases, in government policy documents, the strategy is defined as
an "officially recognized system of strategic priorities, goals and measures"*® or as
"officially adopted-main areas of public policy that determine the measures,
organization and coordination of the activities of the federal government
authorities..."1%

Each researcher uses a convenient definition, based on the tasks before him,
and available to him to analyze the sources of information.

For example, A.A. Svechin defined the strategy as "... the art of combining
preparation for war and grouping of operations to achieve the goal set by war for the
armed forces. The strategy addresses both the use of the armed forces and all the

resources of the country to achieve the ultimate military objective.”%

189 Section 1, clause 3 "General Provisions" of the Decree of the President of the Russian Federation of May 12,
2009 No. 537 "On the National Security Strategy of the Russian Federation until 2020".
190 Section 11 "General Provisions” Clause 7. Decree of the President of the Russian Federation of 09.06.2010 N 690
"On Approval of the Strategy of the State Anti-Drug Policy of the Russian Federation until 2020".
191 Cpeunn A. A., C. 15.
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The Military Encyclopedic Dictionary defines military strategy as follows: "...
an integral part of military art, its highest area, encompassing the theory and practice
of preparing the country and the armed forces for war, planning and conducting
strategic operations and war in general.

The theory of military strategy examines the patterns and nature of war, how
it is conducted; develops the theoretical framework for planning, preparing and
conducting strategic operations and warfare in general.

As an area of practice, the military strategy is working to define the strategic
objectives of the armed forces and the capabilities necessary to carry them out; the
development and implementation of measures to prepare the armed forces, theatre
of war, economy and the population of the country for war; Planning for strategic
operations organizing the deployment and leadership of the armed forces during the
war, as well as exploring the capabilities of the likely adversary in warfare and
strategic operations.

Military strategy stems from and serves politics. In turn, the military strategy
has the opposite effect on politics... The military strategy is closely linked to the
military doctrine of the state and is guided by its provisions in solving practical
problems. The theory of military strategy is based on the data of military science, as
well as on the conclusions and provisions of the military issues of social, natural and
technical sciences ..."1%?

For example, S.N. Mikhalev provides an extensive compilation of definitions
of military strategy proposed by military thinkers,'*® but the number of definitions
does not provide a clue as to how this strategy can be implemented.

It should be noted that all the definitions put forward are determined by the
conditions of the era concerned: the existing means of armed struggle, the political

and economic organization of the world community, etc.

192 BoeHHBIH DHIUKIONEINYSCKUI croBaps / [pex. I'n. pen. komuccun C.d. Axpomees. - M.: Boeansnat, 1986.-
863 c.
193 Muxanes C. H. Boennas ctpaterns: I[ToArotoBka u BeJIeHHE BOHH HOBOTO M HOBEHIIET0 BpeMeHH / BeTyIn. cT. n
pexn. B. A. 3onmorapesa. M.; XKykosckuii: Kyakoso none, 2003. C. 22-23.
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In our opinion, the "justification for the use of force by the state™ should be
understood as a system of rules justifying the use of the armed forces of the state,
ensuring the realization of its intentions in the protection of its national interests.

In general, the National Security Strategy of the State, which includes as a
necessary component, necessary and sufficient thresholds for the use of force, is
guided by a model of ensuring its interaction with other participants in international
communication.

Such a model should be in any position on the following extreme views on the
way of ensuring the existence of a State in the community of other States: first, a
collective security strategy that requires the existence of permanent international
organizations with recognized legitimacy, both nationally and internationally;
second, a strategy of the supremacy that negates the possibility of subordinating
national interests to any international body.%

All other strategies are variants of the combinations of the provisions of the
two extreme strategies. The practice of conflict resolution, that is, the
implementation by States of their strategies, shows that the world order, based on
the voluntary subordination of nations to their interests to the common interests of
the world community, can only be achieved within the framework of an ideal
academic model.

For example, the history of arms control agreements and the WMD non-
proliferation agreement shows that humanity has never achieved a positive
result - these agreements have not been implemented.®®

The strategies of the USSR and the United States during the Cold War relied

on the mechanism of deterrence - focused on their existing opportunities to provide

19 The most striking works, in our opinion, are in the field of explaining the behavior of states in the international
arena during the Cold War: Barry R. Posen and Andrew L. Ross, “Competing Visions for U.S. Grand Strategy,”
International Security, Vol. 21, No. 3, Winter 1996/1997, p. 5-53; Gaddis, John Lewis. Strategies of Containment: A
Critical Appraisal of Postwar American National Security Policy. Oxford University Press. 1982. 432 P.
195 For example: The Treaty on Conventional Armed Forces in Europe, signed in 1990, has not yet been ratified by
the NATO states, and subsequently, it was generally terminated. See: Cokop B. Hukakux ckumok Ha 6e30macHOCTD
B [Ipubantuxe ("The Wall Street Journal", CIIIA). Ony6nmkoBano Ha caiite ”THoCMU.Ru 27 ¢espains 2004.
URL: http://www.inosmi.ru/translation/208129.html (accessed: 16.06.2006).; Tpyouukos B. Poccust He yerymur
aukomy cBoe mecto B CHI'. Bpemst HoBocreit, N°44, 17 mapra 2004. URL: http://vremya.ru/2004/44/5/94017 .html
(accessed: 16.06.2006).
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resources for a long competition, using, depending on the circumstances, some
means that could lead to strategic overloading of the enemy and its exhaustion. Their
international policy was aimed at maintaining a balance between the aspirations of
nations and their national power, to maintain the adequacy of reserves to ensure the
components of national power.

At the same time, military activities were limited by strict regulatory
frameworks that limited the autonomy of military commanders to decide on the use
of force, since the occurrence of any incidents in the course of legitimate military
activities should not have led to the spread of the conflict, and unbalanced relations
of the warring States.

We consider it necessary to provide a summary of the views on the main
behaviors of the states that ensured the implementation of deterrence, namely,
strategies: supremacy, cooperative security (security in cooperation), selective
participation (either selective fulfillment of obligations, or selective entry into the
struggle), collective security, and neo-isolationism,%

The rule strategy sees the emergence of an equal rival as the greatest threat to
international security, and thus as a significant threat to the involvement of the state
in the war. Consequently, only the supremacy of one nation ensures the maintenance
of a state of peace.

The theory of the rule is quite critical of the capacity of international conflict-
resolution institutions, as according to this theory the capabilities of international
Institutions can be used solely to protect their inconsequential interests.

Following the strategy of non-isolationism implies that a State with an
advantageous geographical location, significant economic potential and nuclear
deterrents is substantially protected.

The system of principles of the neo-isolation strategy includes a premise that
states that the promotion of any values in the territories of other participants in

international communication may cause their discontent, which in turn will lead to

196 For more details see: Kopocrenes C.B. CTpaternu perynmupoBanus KOJIEKTHBHON 6€30MacHOCTH B
HopMaTuBHBIX pamkax ycraa OOH. OOH // Jluanocts. Kynerypa. O6mecrso. 2011. T. 13. Bem. 1(61-62).
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a corresponding increase in the risks of the use of weapons of mass destruction
against the state. Similarly, participation in international organizations and
agreements makes the state hostage to conflicts of all parties to these organizations
and agreements.

Thus, the state must withdraw from the burdensome alliances and limit its
participation in conflicts, except those that threaten its vital interests. Also, states
should not use military force to establish a world order, spread democracy, or even
universal values, or advance national economic interests.

There are two main objectives in the electoral participation strategy. The first
Is the prevention of war between the great powers. The second is to prevent the
spread of WMD, with particular emphasis on preventing it from falling into the
hands of failed states and non-state groups.

According to the proponents of the electoral participation strategy, States must
be prepared to act on their own to resolve the conflict, and take the lead in any ad
hoc alliance, when the great powers cannot agree among themselves on ways to
overcome the crisis, and only if its vital interests are at risk. The participation of
traditional alliances, such as NATO, in such joint actions is considered possible if
threats are common to members of the alliance, and secondly do not go beyond the
system of the objectives of the UN Charter.

The collective security strategy®®” prescribed by Chapter VIII of the UN
Charter ("Regional Agreements™) is based on the premise that international
organizations, such as NATO and the UN itself, can take military action against the
aggressor, maintain arms control, implement confidence measures, and prevent the

proliferation of WMD, or send a multinational force to ensure UN sanctions to

197 According to its institutionalization, this concept can be divided into two models, which are called "Grotian" and
"Kantian". The first corresponds to the institutions formalized in international agreements (organizations in the field
of collective defense and security), the second corresponds to the organization of actors around their common values
and interests without creating permanent operating structures.
The Grotian concept more appeals to international institutions and legal norms, while the “Kantian” one insists on
the universality of moral norms and the observance of individual rights as the main criterion of security. The
differences between these concepts are so great that they can be regarded as two independent concepts. The Kantian
concept of cooperative security, the main provisions of which are reflected by Richard Koehane, differs from the
Grotian one in that the supporters of this concept are of the opinion that the UN is ineffective and are convinced that
in a changed security environment it is necessary to act not on the basis of existing international legal norms and
principles. but proceeding from the protection of humanitarian values and ideals.
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maintain or enforce peace. At the same time, the UN does not have its own armed
forces to meet its statutory objectives.

However, the need to constantly take into account the foreign policy
differences of the states participating in the multinational formations, and the
obligatory receipt of their unanimous approval for each act of use of force, have led
to the fact that States have become more likely to turn to the concept of cooperative
security,' the legal justification for which is also within the framework of the
above-mentioned Chapter of the UN Charter.

According to P.A. Tsygankov, the concept of "cooperative security™" that
appeared relatively recently reflected the attempts of science and practice to answer
questions raised before participants in international relations after the Cold War.
Most of these problems are related to the increasing interdependence of States that
develop into globalization, as well as the number and diversity of actors vying for
inclusion in world affairs, and the new threats and challenges to international
security that have a result.'%

The idea of cooperative security differs from the traditional idea of collective
security in that the strategy of collective security is carried out by participating in
the multinational ad hoc coalitions created to defeat the aggressor, who uses force to
violate the sovereign rights of a State.

States implement the tasks of ensuring their security within the framework of
agreements without creating permanent structures: "a new task - new partners - new
agreements."

The proponents of cooperative security do not see a likely conflict between
the great Powers, using conventional armed forces, as the dominant problem of
international security, which requires a concentration of resources and which can

only be achieved within the framework of permanent international organizations.

198 So, for example, S. Lavrov said regarding interaction with transit countries of Russian energy resources: ...
Russia does not divide countries into friends and enemies ... | ... for acting through a system of flexible alliances, the
configuration of which will be determined depending on in which specific situation our interests dictate this or that
campaign." See: Poccust Gyner Haka3piBath. // B3, JlenoBas rasera.
URL: http://www.vz.ru/politics/2007/2/5/67213.html (accessed: 06.06.2007).
199See: 11prankos I1.A. Be3onacHOCTb: KOOTIEpPaTHBHAS WM KOPHOpaTHBHAs. KpUTHUYECKUH aHAIIM3 MEXKITyHAPOIHO-
nonurudeckoit kouuemnuu. - [IOJIMC. Ionutuueckue uccaegoBanns. 2000, N3. ¢. 128-139.
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In their view, the efforts of States should focus on preventing a situation where
weaker States could accumulate the means to carry out WMD aggression. The
essential premise of the theory is that peacekeeping commitments are the same for
all States and their supreme interest is to preserve global peace.

Versions of variants of the idea of cooperative security are given by
R. Keohane. It presents cooperative security in the form of a synthesis of collective
security, collective defense and a new approach associated with cooperation in
resolving new generation conflicts.?%

Any national security strategy is always based on one of the above models. In
each particular historical period, states, based on an analysis of the state of national
power sources and the instruments of national power generated on their basis, assess
restrictions on the possibility of the use of armed forces.

This assessment produces a national military strategy and its respective
components. It is clear that the actions of the military components of the national
power of States to implement any of the above-mentioned
behaviors - strategies - must be enforced by the legal doctrine governing the use of
armed forces.

The provisions of the current "Russian National Security Strategy 2020" quite
clearly demonstrate the commitment of our state in the current geopolitical
environment of the concept of cooperative security.?! Similarly, for example, from
Sections Il - "Strategic Approach”, and Il - "Promoting Our Interests" of the new
US National Security Strategy,?®? it follows that this state is also focusing on
adherence to the concept of cooperative security, the US is clearly moving away

from the concept of supremacy.

200 Keohane, Robert O. After Hegemony: Cooperation and Discord in the World Political Economy. Princeton; New Jersey:
Princeton University Press, 1984. doi:10.2307/j.ctt7sq9s. (accessed: 19.01. 2021).
201 gee, for example, Section 11, clause 18 of the Decree of the President of the Russian Federation of May 12, 2009

equal and full-fledged strategic partnership with the United States of America. BASIS OF CONCURRING
INTERESTS (highlighted by the author) and taking into account the key influence of Russian-American relations on
the state of the international situation as a whole ..."
202 National Security Strategy of the United States of America. May 2010.
URL.: http://www.whitehouse.gov/sites/default/files/rss_viewer/national_security_strategy.pdf. (accessed:
01.04.2010).
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Our states are forced to change their strategies based on an assessment of their
relative strength in the community of nations. It follows that, based on an
understanding of the need to join states' efforts to address common international
security problems, Russia and the United States are much more likely than before to
agree on a more tolerant attitude towards each other if armed forces are used to
protect their national interests in their traditional spheres of influence without
obstructing each other in discussions at the UN Security Council.

It is clear that such content of concerted military activity was predetermined
by the direction of foreign policy, military doctrines, the economic capabilities of
States and their attitude to the mechanism of dispute resolution, conflict (political,
economic, ideological and legal) that arose between them.

The bipolar world of the Cold War, based on deterrence, has collapsed, and a
multipolar world, with excessive reliance on the factor of military force in
international affairs, has created a very different environment for the use of armed
forces. The ideological grounds for the nuclear clash between the United States and
Russia were also pushed aside, but other threats common to all states; in particular
terrorism and the proliferation of WMD, the possibility of its use by non-state
groups, were raised.

Former rivals are working together in the world's oceans through various
agreements, such as the so-called PSI, initiatives to prevent the spread of WMD,
maritime protection, peacekeeping and humanitarian action. It is obvious that States
are following the cooperative security strategy model.

The new international environment does not deny the validity of previous
activities relating to understanding the challenges facing the armed forces of States.

However, the changed list of tasks requires a revision of some provisions of
the basics of the theory of the use of force, its expansion, first, as mentioned above,
in view of the reduction of the ideological component of the state foreign policy and
the statement in doctrines and national regulations about the existence of not abstract
class, but certain national interests. Secondly, due to changes in the nature of the

global division of labor, the formation of a new world economy, the very nature of
115



the use of armed forces is changing - there are new objects of use of force, there are
new restrictions on its use.

A report published in December 2004 to the UN Secretary General by the
High-Level Panel on Threats, Challenges and Changes?®® identified five criteria of
legitimacy that the Security Council must take into account when considering
authorizing the use of military force.

In the first place among the criteria that would allow speaking about the lawful
use of force is the seriousness, the severity of the situation. It is generally agreed, for
example, that an internal threat will be recognized as serious and infringing on
international security if there are "gross, serious, large-scale and long-term”
violations of "fundamental and fundamental” human rights that have caused
"massive and systematic suffering™ of the population and committed "through brutal,
barbaric acts" that constitute crimes against humanity (e.g., genocide, so-called
ethnic cleansing).

The next important criterion for the legitimacy of the use of military force is
the purpose of the military operation. The main purpose of the use of force should
be to stop the threat to peace and prevent large-scale serious human rights violations
(e.g., the killing of civilians).

Further, given the fact that in practice any military action is fraught with the
most devastating consequences, human casualties, the use of force can only be
justified if attempts to resort to peaceful means of influencing a State that violates
human rights are unsuccessful.

Traditionally, the proportionality of military action and the scale of the threat
used in a force operation have been considered as a condition for the legitimacy of
the use of armed force in international relations.

It is clear that only simultaneous adherence to the conditions of legitimacy
and legitimacy will ensure maximum international support for the decision to use

force in international relations.

203 TToknan I'pymiibl BEICOKOIO YPOBHS MO YTPO3aM, BbI30BaM U riepeMeHaM «Boree 6e30nacHblil Mup: Hama obmas
oreBerctBeHHOCTEY. UN Document A/59/565.
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It is clear that the principles of the highest order for the development and
justification of the use of armed forces by States should be recognized and used, as
before, the basic principles of international law.2%

These principles, implemented in various international agreements, in some
cases - in the practice of states, decisions of international judicial bodies, determine
the legal regime of the use of armed groups of states.

And as special principles of the legal substantiation of military strategy could
be determined principles of the necessity and proportionality of the use of force.
Currently, international law prohibits the use of force for retaliation and punishment.
Actions are justified as necessary and, at the same time, proportionate if the
objectives of the use of force are consistent with the concepts of legality.

Often the principle of proportionality is misunderstood as limiting the use of
force, which can be used to destroy a military target by means of defeating the
necessarily commensurate firepower of the object - or in any other way limiting the
use of force between the warring.

In fact, we are not talking about any parity of power. Proportionality is the
only limitation of the use of force against a military target on a scale where its use
causes collateral damage to civilian property and causes unnecessary suffering to
civilians.

The principle of proportionality establishes a balance between the need to
strike military installations with collateral damage and human suffering that can be
caused to civilian property and civilians. Proportionality in no way imposes any
restrictions on the use of force between combatants in the absence of the possibility

of affecting civilian objects and persons.

204 Basic principles of international law: 1. Sovereign equality, respect for the rights inherent in sovereignty; I1. Non-
use of force or threat of force; I11. The inviolability of borders; IV. Territorial integrity of states; V. Peaceful
settlement of disputes; Vi. Non-interference in internal affairs; Vii. Respect for human rights and fundamental
freedoms, including freedom of thought, conscience, religion, or belief; VIII. Equality and the right of peoples to
dispose of their own destiny; IX. Cooperation between states; X. Compliance with obligations under international
law in good faith. See: Declaration on the Principles of International Law Concerning Friendly Relations and
Cooperation between States in accordance with the Charter of the United Nations. UN General Assembly Resolution
2625 (XXV). URL.: https://www.un.org/ru/documents/decl_conv/declarations/intlaw_principles.shtml.
Also, the Final Act of the Conference on Security and Cooperation in Europe (Signed in Helsinki on 08/01/1975).
COO0pHUK IEeHCTBYIONIMX JI0TOBOPOB, COIVIAIICHNH N KOHBeHINH, 3akimoueHHbIXx CCCP ¢ nHOCTpaHHBIMU
rocygapcrBamu. Berm. XXXI.- M., 1977. C. 544 - 589.
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The justification for the use of force should be used as baseline provisions:
first, existing international legal restrictions on the use of armed forces as a
theoretical basis for investigating the use of armed violence; secondly, the modern
practice of states.

The justification for the use of force should also be designed to ensure the
implementation of higher-order strategies, the relationship that develops in the use
of armed forces to ensure national security: any process of assessing the possibility
of solving national security problems in the paradigm of the UN Charter should
begin with the definition of the object of the use of force, and therefore with the
search for possible application of principles and norms.

In order to substantiate the object of the political and legal justification for the
use of force, it is necessary to determine the purpose of the use of force:?%

the object of the law (the subject of legal regulation) is public relations, their
willful, and, ultimately, the objective side;

the object of legal relations is the actual actions of its participants, but not the
measure of their possible behavior. The object answers the question of why this
relationship has developed and operates (e.g., as a result of the use of weapons and
means);

the object of subjective law is a benefit as a result of engagements. Objective
category - "... benefit "cover" a wide range of interests - from individual to class
(group), general social,-interstate, civilizational..."2%

In our case, it is the national interest. It should be taken into account that the
clarification of the content of the category of "national interests" occurs when they
are violated by the opposing subjects of the law.

Determining the object of legal regulation is an extremely complex process,

as the definition of applicable law is always the main stage of any law enforcement

205 As a basic theory of identifying the object of a legal relationship, it seems expedient to apply an analysis scheme
that combines the positions of two outstanding legal theorists - S.S. Alekseev and O.S. loffe, set forth in a review of
a collection of articles: «Bompocsr o6mieit Teopun coBerckoro mpasa» oz pen. C. H. Bparycst. M., Tocropusaart,
1960, 405 c.
208 JTamau, B.A. CucremMa 00bEKTOB IpakIaHCKUX TIPAB: TEOpHs U CyeOHas npakTuka (§2. OObEKTHI MpaB U
00beKThI TpaBooTHOmIeHnH), 2004T., C. 2. URL: http://allpravo.ru/library/doc99p0/instrum2232/print2235.html
(accessed: 14.02.2006).
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actor's activity, including when a link must be established between the use of force
and the legal relations that develop during the use of force against such sites in order
to determine the object of the use of force.

The following findings of the International Law Commission are useful to
draw attention to:

"Before you start applying the law, you need to identify the object of
application. This includes, among other things, an initial assessment of possible
applicable rules and principles. As a result of this assessment, it often turns out that
a number of standards can be prima facie legally significant. You need a choice, as
well as a justification for using one instead of the other. Moving from the initial
assessment to the conclusion, the legal justification would either attempt to
harmonize conflicting standards through interpretation or, if that seemed impossible,
to establish certain priority relationships between them. In this case, interpretive
maxims and conflict resolution tools, such as lex specialis, lex posterior or lex
superior, become useful.

However, they do not do so mechanically, but rather as a presentation of
"guidelines” that suggest an appropriate relationship between the relevant norms,
given the need for consistency between withdrawal and the intended objectives or
functions of the legal system as a whole. The fact that all this takes place in an
uncertain environment does not detract from its significance. Through it,
jurisprudence clearly expresses, gives shape and points direction to the law. Instead
of randomly collecting directives, the law begins to take the form of a targeted (legal)
system.”27

Thus, in our view, the main objectives of justifying the use of force by the
State can be achieved in the following tasks:

— identification of the existing legal regime of use of force in interstate

relations (identification of legal uncertainties);

207 Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of the Scope of
International Law. Report of the Study Group of the International Law Commission. 13 April 2006. A/ CN.4/
L.682, para. 36.
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— providing recommendations for a policy-legal justification for the decision

to use the armed forces; And

— creating a favorable political and legal regime for the use of armed forces.

The way to implement the political and legal justification for the use of
force - a combination of its methods?®® - can be:

- the actual method of political and legal justification for the use of force in
interstate relations;

- the method of claiming the legal validity of the use of force (justification
for the necessity and proportionality of the act of use of armed violence in response
to a threat) is a method of strategic legalism;

— direct use of the armed force.

These methods of justifying the use of force are also part of the
instrumentation of the external and domestic policy of the State setting priorities for
its activities, including determining its conduct in the international arena, and
creating the necessary conditions for the effective use of the element of national
power - the armed forces.

The justification for the use of armed forces, stated in the military doctrine of
the State as a private and public element of the military strategy, "transmits™ to
politics as a tool agreed in terms of international law model of conduct for the state
in the existing legal regime (publicly stated strategy).?®® The content of this model
IS communicated to other participants of international communication, discussed in
international forums such as the UN Security Council, UN General Assembly,

studied during hearings in the International Court of Justice, and in special tribunals.

208 A method is a set of interrelated operations leading to an intended goal; in this case - to the comprehension of
legal reality. The types and number of methods, as well as the way they are applied, depend on the subject being
studied. Moreover, the way the problem is formed determines the way to solve it, i.e. selection of specific methods
and techniques of resolution. The method provides an answer to the question "how, for example, political and legal
impact occurs."
209 The concept of "strategy" has a narrower but more fundamental character than the concept of "politics". The fact
is that politics, in its part that is public in nature, and is much more often communicated to other members of the
international community, including through the publication of doctrinal documents, does not disclose the true
intentions of the state, does not disclose the amount of resources in its order to ensure the achievement of national
goals.
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In general, strategies can be planned (pre-planned) and implemented because
of necessity (the latter consists of two components - publicly declared and
implemented).

The strategy, at a publicly stated level, should ensure, first, the conviction of
the enemy in the high price of his actions against the state declaring the strategy,
and, secondly, the support of the Allies; and at the feasible level, to ensure the defeat
of the enemy's forces and political victory in the event of an armed conflict. It is also
clear that both goals are very difficult to achieve at the same time as the probability
of success in both components.

Clearly, the problem of the political and legal justification for the use of force
depends to a large extent on the political support of other States on the existence of
unified approaches to understanding the fairness of the use of force.

In a practical appeal to force without first bringing the issue to the UN Security
Council, the state equally receives a legal assessment of its conduct, as well as in the
pre-public bringing to the world community its desired model of behavior. But in
this case, the probability of assigning him international responsibility inevitably
increases due to the violation of the obligation to resolve the dispute through
negotiations, surveys, mediation, reconciliation, arbitration, litigation, recourse to
regional bodies or agreements or other peaceful means, as well as bringing a dispute
or situation to the UN Security Council, as prescribed by the UN Charter.

It is clear that, in following collective security and cooperative security
strategies, States are more connected in their publicly stated strategies and consistent
statements about following generally accepted principles and norms of international
law, as well as their unconditional commitment to international treaties in defense,
arms control and disarmament,?'° than in following the rule of law.

The political leadership of the State has an obligation to create a favorable

international political environment to ensure the use of its armed forces.

210 gee: Decree of the President of the Russian Federation "Military Doctrine of the Russian Federation" dated
February 5, 2010 No. 146 . Poccuiickas razera, N 27, 10.02.2010. Paszmen |. O6mmue monoxenus, 1. 3.
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This is ensured, first, by a foreign policy that should demonstrate to the world
community that the use of force is carried out solely to protect essential national
interests (to ensure the survival of the nation) through procedures established by
international law, and to preserve peace and international security, i.e. in the
common interest of the world community.

The military and political objectives of the use of armed forces, which are
brought to the world community, including through the adoption of regulations,
should be understood by the world community and not cause rejection. Secondly,
the armed forces, realizing these military and political objectives, should use their
means and methods of warfare commensurate with their political objectives,
selectively, and without violating the rules of conduct of military personnel
established by IHL.

One way to create a favorable international political environment is for the
state's participation in the international law-making process. The main means of
establishing and developing international law in the use of military force is the
practice of States, which can be expressed in two main forms: first, the actual use of
armed forces and, secondly, the declaration of military doctrines.

In turn, the "statement of military doctrine™ cannot be reduced only to the
procedure of bringing to the world community the views of the state leadership on
the use of armed violence in the form of regulations. The identification of the state
military doctrine can also be carried out through the participation of the state in
discussions on the use of military force by other states within the framework of UN
bodies and conferences of the UN, regional organizations, in statements of public
figures and scholars. Therefore, any military doctrine, in turn, is enforced by legal
doctrine.

The process of declaring the strategy, and, moreover, its implementation,
requires the state to establish the relative power of participants in international

communication. The methods of assessing of the adversary?!! to decide on the use

211 An example of such a technique can be found in: A.Cynaxos. Jluccepranus Ha COMCKaHHe YIEHON CTETIEHU KaH I,
fopu. Hayk. «[I[puMeHeHne TpyHImUPOBOK BOOPYKEHHBIX CHII 3aPyOeKHBIX TOCYIapCTB B JIOKAIBHBIX H
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of force to implement the provisions of the strategy in the current geopolitical
environment are quite complex, as they require consideration of a significant number
of factors, including international legal constraints.?2

These legal restrictions, which are included in the concept of justifying the
use of armed forces, can serve as a means of strengthening and weakening some
elements of the power of the state. Legal restrictions may even make it difficult for
the State to implement a strategy to safeguard its national interests if it does not take
Into account changes in the organization of the world community and the tendency
to change existing legal mechanisms to resolve the contradictions of participants in
international communication.

In the new geopolitical environment, it seems necessary to establish a modern
system of rules governing the use of armed violence at a higher level, when public
authorities and military administrations are much more likely to be faced with the
need to use armed violence to protect national interests.

The existence of such a system of rules could make it easier for the
international legal establishment of the use of a military organization at the lower
levels of military administration, since the formations of the armed forces would be
given more specific tasks, and it would be possible to supplement existing methods
with "wartime" rules, for example, on objects that must be identified for defeat.

The identification of objectives will, in turn, reveal the totality of legal
relations that will arise between States in the task of defeating them, determine legal
restrictions on the use of force, and, as a result, identify the contours of the
justification for the use of force.

Thus, the legal regulation of the use of force in international relations is the
object of justifying the use of force; the object of legal relationship is the act of use
of force; the object of the subjective right of the state that has applied force is the

national interest.

PETHOHAIBHBIX KOH(IMKTAX Ha 3aKPBITBIX MOPCKUX TeaTpax BOCHHBIX JIEWCTBHH (MEXIyHAPOIHO-TIPABOBbIE
acmiektsl). — CI16.: BMA mm. H.I'. Ky3nenoBa, 2002 r. — 229 c.
212 An example of such a technique can be found in: B.C. Conoauenxo, A.C. Ckapuaos. MeTouKa OLeHKH
MEXIYHapOIHO-TIPABOBOI 0OCTaHOBKHM B ONEPALMOHHON 30HE duota. YueOHoe mocodue - CI16.: BMA um.
Kysznenora, 1993, 140 c.
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It is clear that the choice of targets to be defeated by their armed forces is
determined by the real balance of power in international relations. It is because of
this that the object of justification for the use of force cannot be a constant.

A study of the history of acts of military force by States shows that
international law has never in history restricted Government governments from
turning to military force to ensure national interests by strategic necessity; and the
legal arguments in defense of the use of force served only as a "decoration™ for a
political solution.

As M. Reisman rightly pointed out: "... even in effectively organized legal
systems, which are characterized by a general convergence of authority and control,
key parts of "book law" may fail to approximate the actual normative expectations
of elites. This may occur for two major reasons, inherent in the very character of
law: discrepancies between myth system and operational code and the differential
rates of decay of text and context."?3

Any appeal to war is based on moral arguments, even if these moral arguments
are in fact arguments not of the state, but only arguments of the apparatus of state
power. The moral justification for the actions of the State is the need to ensure the
interests of its citizens in the outside world.

The justification for resorting to war, declared by the State, can only be a
matter of debate as to why Governments are starting wars, but cannot serve as a basis
for explaining the reasons for the State's actual conversion to violence, since such
justification relates to the decision-making process for the use of force only at a brief
time interval, when it allows the State to gain moral advantage while the
International community recognizes its compliance with international law (the UN
Charter paradigm).

Moral grounds are used in making actual decisions, but they are stated

publicly only if they can serve as an ideological accompaniment to strategic

213 Reisman, W. Michael, "International Incidents: Introduction to a New Genre in the Study of International Law"
(1984). Faculty Scholarship Series. Paper 740.
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decisions. In this case, the interpretation of international law in this area is carried
out in accordance with moral guidelines.

Thus, the question is always how accurately these justifications, moral and
legal, correspond to the real strategic interests of the state, and not how beautifully
they are stated at international conferences, concepts and doctrines.

For example, in 2008, Russian President D. Medvedev said about the
possibility of Russia joining OPEC: "... it is a question of the income base of our
country, a question of its development, and we should not be guided here by any
abstract criteria, recommendations of international organizations of other order, etc.
We will do what we see necessary."?%

In the process of legitimizing their foreign policy or delegitimizing the
conduct of other actors in international cooperation, especially in assessing the
fairness and legality of acts of force, States are inevitably appealing to international
law, which is the language of international communication, and precisely the only
means by which States can communicate to the world community their vision of
ways of dealing with the challenges of protecting national interests.

In general, the model of the process of political and legal justification for the
actions of states in the application of claims to the legitimacy of the act of use of

force is shown in Figure 1.

Figure 1.

214 URL.: http://news.mail.ru/politics/2236121/print/ (accessed: 11.12.2008).
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In the process of clashing national interests, the state authorities are obliged
to demonstrate to the world community that they are linking their decisions to the
preferences and expectations of the world community formalized in international
law, and to receive an appropriate response from the international system - a political
assessment of their conduct, which in turn will also be formulated in terms of
international law.

The State's claim to recognize its appeal to force, communicated to other
participants in international communication in terms of international law, can be
defined as "justification (or political and legal justification) of acts of force." That
I, at the heart of the system of rules of political and legal justification for the use of
force by states in the implementation of their intentions to protect national interests
Is a public interpretation of the norms of international law by the state authorities.
And, accordingly, under the "political and legal justification" of the use of force by
the state should be understood the political obligation of states to explain their appeal
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to the force of other participants of international communication in terms of
international law. In other words, the political assessment of the conduct of States
when national interests clashed is based solely on the terminology and
methodological apparatus of international law.

The obligation to interpret international law by the state authorities, which
underpins the system of rules of political and legal justification for the use of force
by States in the protection of their national interests, seriously determines their
conduct and affects the outcome of their policies, since it is in itself necessary to
follow international legal procedures at least at a time of time.

Legal restrictions may even make it more difficult for the State to implement
a strategy to safeguard its national interests if it does not take into account trends in
the organization of the world community, and as a result, the ever-evolving
mechanisms for resolving the contradictions of participants in international
communication.

Moreover, for the most part, international law in the field of use of force is
customary, and therefore the planned or already established act of use of force must
be qualified in relation to a known customary practice: any action by a State
receiving political evaluation by the world community must either conform to
established practice or be assessed as a mandatory conduct in the interest of the need,
but only in the interest of the entire community.?%®

In the process of political and legal justification for the use of force in the
discussion of the situation in the UN Security Council,?*® the state is obliged to prove
in terms of international law not only the necessity of its appeal to force, but also the

proportionality?!’ of its use in relation to the threat to national-interests.?8

215 This is how the subjective element of the norms of customary international law opinio juris sive necessitatis is
formed.
216 The duty of the UN Security Council to investigate any dispute or any situation that may lead to international
friction or cause a dispute, in order to determine whether the continuation of this dispute or situation may threaten
the maintenance of international peace and security is established by Chapter VI "Peaceful Settlement of Disputes"
of the UN Charter.
217 The proportionality requirement is additional to the necessity.
218 Kopocrenes, C. B. TIpoGiemMbl 000CHOBaHHs aKTOB PUMEHEHHS CHJTBI BO BHENTHEH MOJUTHKE TOCY/1apCTBA.
VYnpasnenueckoe kKoHCynbTHpoBanue. 2015. Ne 10 (82). C.15-20.
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The need for the use of force is the circumstances to which the state authorities
are obliged to invoke, claiming to recognize the act of use of force legitimate during
the discussions in the UN Security Council, and on how logical and fully defined
they are, in the future depends on whether the state will be assigned international
responsibility. Events and actions, both legitimate and wrongful, may be the subject
of the process of justification, both legitimate and unlawful: the facts of harm and
default, as well as the facts underlying the objections to the stated necessity, both
positive and negative.?®

In general, the model of conduct of each state in its interactions with other
participants in international communication - the national security strategy includes,
as a mandatory component, the necessary and sufficient?® thresholds for the-use of
force.

The existence of a state of "necessity” is the most important condition, a
precondition for the declaration and recognition of the validity of the act of use of
force. Its initial definition is carried out, for example, by the target State on the basis
of an analysis of the totality of illegal in nature, but important in terms of assessing
the readiness of the military organization of the state to defend, factors, for example:

- the nature of the expected coercion/coercion on the part of the aggressor
State;

- the relative power of the aggressor state;

- the objectives of the aggressor state;

- the consequences of the aggressor State's objectives.

At the same time, the usual practice of States recognizes the possibility of

referring to the state of necessity only in situations where "act: a) is the only way for

219 UN Document A / 56/10 and Corr.1 “Responsibility of States for internationally wrongful acts.” Article 2:
An internationally wrongful act of a State occurs when any conduct consisting of an act or omission:
a) is attributed to a state under international law; and
b) constitutes a violation of an international obligation of that State. See URL:
http://www.un.org/ru/documents/decl_conv/conventions/pdf/responsibility.pdf (accessed: 15.08.2015).
220 The criterion of "sufficiency" for the possibility of using armed forces is to be determined in the process of
establishing the relative power of the opponents in international communication. Obviously, the problem of political
and legal substantiation of acts of the use of force largely depends, first, on the political support of other states,
which is possible only if there are common approaches to understanding the just nature of the use of force; and,
secondly, from the support of the population of the state, which serves as a determining factor in determining the
amount of resources that the state can allocate for foreign policy using armed force.
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the state to protect substantial interest from a large and imminent danger; and (b)
does not seriously prejudice the substantial interest of the State or the States for
which this obligation exists, or the international community as a whole. %%

Therefore, in the process of political and legal justification of acts of use of
force, the state authorities should turn to the precise formulation and bringing to the
world community the permissible thresholds of damage to the essential national
interests, the excess of which will inevitably lead to the appeal of the state to force.

The problem with assessing the "proportionality” of the force used by the State
to meet the challenges of its defense is that the security state desired by it is always
commensurate with the available and used means and methods of warfare.

At the same time, the political and legal content of the criterion of
"proportionality” of armed coercion limits the use of force by scale, intensity and
targets to a framework that ensures only the immediate achievement of self-defense
objectives and prohibits the use of means and methods of armed combat for
retribution and punishment.??2

In general, armed actions are justified as necessary and, at the same time, as
proportionate, if the objectives of the use of force are consistent with the concepts
of justice, i.e., the international community is assessed as “"non-aggressive™ of the
State's appeal to force on the political criteria of necessity and proportionality for ius
ad bellum, and compliance by combatants of the principles and norms of IHL on the
legal criterion of proportionality for ius in bello.

Thus, in a practical annex, the political and legal justification for the use of
force is to provide the decision-maker with the necessary means (information
resources) to make decisions on the preparation, planning and direct use of force,
including armed forces, with minimal international implications, mainly to mitigate
the negative impact of the destruction of the current state of international security on

the achievement of their strategic objectives.

221 See above: Responsibility of States for internationally wrongful acts. Article 25.
222 Kopoctenes C.B. O HEKOTOPBIX 0COOEHHOCTSIX MPABOBOTO PEKAMA HOBBIX» CPEJCTB M METOIOB BEICHHS
BOOpYXEHHOH OOpHOBI. YnpaBneHueckoe KoHCynpTupoBanue. 2015. Ne 6 (78).
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Therefore, it can be determined that the main purpose of the political and legal
justification for acts of force is to legitimize acts of use of force by the state (in the
sphere of ius ad bellum),especially armed forces, and another important objective of
the political and legal justification for the use of force is to provide a holistic view
of the interconnectedness of the State's international obligations and their rights and
responsibilities to reduce the likelihood of adverse international consequences for
the State as a result of the almost inevitable violation of the state's international
obligations in the field of ius in bello in the use of means and methods of armed
confrontation.??

In our view, the process of political and legal justification for the use of force
should, at a minimum, include the following necessary steps:?%

— finding the necessary legal justification for the use of force to fend off the
identified threat (definition of the legal regime of use of force, identification
of legal loopholes);

— making the timely statement of the found legal justification and permissible
thresholds of damage to its essential national interests, the excess of which
will inevitably lead to the state's appeal to force, to other participants in
international communication;

— determining restrictions for a use of force (planning for the "reasonable” use)
and providing the public authorities with recommendations and proposals for
the planning, training, organization and direct use of the armed forces, as well
as to respond to violations of international obligations by individuals from the
armed forces:

(@) justification of the component of the need for use (establishing the
scale, duration, intensity of use of means and methods of warfare commensurate

with the existing threat);

223 Obligations in this area are defined as “serious”, as arising from peremptory norms of general international law.
See above: Responsibility of States for Internationally Wrongful Acts, above, Art. Art. 40-41. Also, the behavior of
persons from the Armed Forces is considered as an act of a state under international law if this person or group of
persons actually acts on the instructions or under the direction or control of this state in the implementation of such
behavior. Ibid, Art. 8.
224 Kopocrenes C.B. ITpo6ieMbl 000CHOBaHHS aKTOB TIPMMEHEHHS CHIIBI BO BHEITHEH TTOJUTHKE TOCy1apcTBa //
VupasneHdeckoe koucyabtupoBanue. 2015. Ne 10 (82).
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(b) justification of the component of proportionality of use (setting limits
on the use of means and methods of armed struggle in accordance with IHL);

(c) assessment of the consequences of the use of force by the State
(exploring the possibility of assigning and implementing (implementation) of
international responsibility to the state by other participants in international
communication).

The obligation to establish a political and legal justification for acts of use of
force is an integral part of the State's participation in the international legal process,
since the main means of establishing and developing international law in the use of
military force are the practice of States, which can be expressed in two main forms:
first, the actual use of armed forces, and, accordingly, the reaction of other States to
it, and secondly, the declaration of military doctrines.

In turn, the "statement of military doctrine™ cannot be reduced only to the
procedure of bringing to the world community the views of the state authorities on
the use of armed violence in the issued regulations. Identification of the real content
of the state military doctrine can also be carried out through the state's participation
in discussions on the legality of the use of military force by other states, in its
assessment of the functioning of global, regional organizations and agreements, in
the statements of public figures and scholars.??

In matters of the use of force, States are largely limited by their publicly stated
military doctrines and relevant statements of duty to follow generally accepted
principles and norms of international law and unconditional commitment to
international treaties in the areas of defense, arms control and disarmament.2®

As a result, the justification for the use of armed forces, stated in the military
doctrine of the state as a private and public element of military strategy, "transmits"
foreign policy as an instrument limited by international law model of behavior in the

existing paradigm of the UN Charter (publicly stated strategy), which should be

225 That is, we can conclude that any military doctrine is inevitably be provided with the political and legal doctrine.
226 Decree of the President of the Russian Federation "Military Doctrine of the Russian Federation™ dated February
5, 2010 No. 146. Poccuiickas rasera, N 27, 10.02.2010. Pa3znen |. O0mme monoxenus, 1.3.
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brought, preferably to the direct use of force, to other participants in international
communication.

The stated political objectives of the use of armed forces in the
implementation of the foreign policy of the state should be clear to the world
community and should not cause its rejection.

The accompanying political and legal justification for acts of force must
demonstrate to the world community that the use of force is not only to protect
essential national interests (to ensure the survival of the nation) within the
framework of international law procedures, but also to preserve peace and ensure
international security, i.e., in the common interest of the world community. Because
of the nature of international law, the political statements of the State on the fair (i.e.
legitimate) nature of the act of use of force are assessed by a third party that is not
directly involved in the conflict.

It is the third parties (including international institutions), not the parties to
the conflict, who have the right to assess the statements of the conflicting parties
about the legality or wrongness of fact, to interpret the norms of international law,
and to conclude that the rule of customary law should be applied to the qualifications
of the conflict, as well as the emergence of a new rule of international customary
law. Ideally, the parties to the conflict must accept such a decision by third parties.

The state's stated political and legal justification for the use of force is only a
necessary but insufficient basis for starting the process of agreeing on the freedoms
of international communication in international forums such as the UN Security
Council, the UN General Assembly, the UN International Court of Justice, special
tribunals, and its result is most often embodied in the recognition or non-recognition
of the results of the State's attempts to amend the existing state of international
security.

It would also be appropriate to comment on this provision as a historical
example. In "The Stories of the Peloponnese War" written more than 2,500 years
ago and is still the most prominent work in the field of international relations theory,

the warlord Thucydides states: "The standard of justice depends on the equality of
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the contested force; is the fact that the strong do what their power allows them to do,

and the weak accept what they should accept."??’

227 Thycydides. History of the Peloponnesian War. Chapter XVII. The Milan Dialogue.
URL: http://www.mtholyoke.edu/acad/intrel/melian.htm (accessed: 16.06.2008)/
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2.3. The Impact of International Legal Restrictions on the Justification of
States' Force Response Measures to Use Military Power to Protect National

Interests

Prior to the creation of the UN Charter, in accordance with customary
international law, the State could resort to force not only in the event of a real armed
attack, but also in the event of an imminent armed attack.

The founder of modern science of international law Hugo Grotius in 1625 in
his work recognized that states have the right to respond to "imminent danger." Self-
defense is permitted not only after the attack, but to pre-empt such an attack, or, as
he-said, "the murder of someone who is prepared to kill you..."??®

This position was adopted and confirmed by later-time scholars, such as
E. de Wattel, who noted in 1758 that: "The safest plan is to prevent disasters where
possible. The state has the right to resist the damage that another state seeks to cause
it, and to use force ... against the aggressor. It may even pre-empt other people’s
intentions, but, while being careful, not to act on the basis of fuzzy and dubious
assumptions, or, in this case, it itself risks becoming the aggressor."?%°

The American lawyer-international E. Root argued in 1914 that international
law does not require the state, whose interests are encroached upon, to postpone the
use of force for self-defense until "it is too late to defend itself."23°

Indeed, does the state's right to retaliate in self-defense "in the event of an
armed attack™ be associated with waiting for the other side to strike first, and only
then to retaliate? And what if the troops of one state concentrate on the border and
make bellicose statements in the apparent preparation for a massive attack? Can the
state, which will soon be the target of an attack, retaliate before enemy troops cross
the border and start dropping bombs?

The UN Charter explicitly recognizes the right to individual and collective

self-defense under Article 51. However, the text of Article 51 does not answer the

228 Hugo Grotius, see above. Kuura 1. URL: http://humanities.edu.ru/db/msg/17110 (accessed: 14.06.2012).
229 \attel, E. de. The Law of Nations IV, in Classics of International Law Vol. 3. James Brown Scott ed. 1916.
230 Root, Elihu, The Real Monroe Doctrine, 35 American Journal of International Law: 427 (1914).
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question of whether this right can be exercised until the moment of an actual armed
attack. Article 51 states that "This Charter in no way affects the inalienable right to
individual or collective self-defense in the event of an armed attack on a Member of
the Organization..."

It is clear that this text allows for two different interpretations. On the one
hand, it may mean that, under the Charter, States can only turn to force when a real
attack is committed. In the case of such an interpretation, Article 51 would be
intended to limit the right to self-defense under international custom law. The State
had to wait for the first strike, after which it was entitled to retaliate.

On the other hand, if we focus on the word "inalienable,” Article 51 could be
interpreted in a very different way. Since the word "inalienable” was used to describe
self-defense, it could be understood in such a way that the drafters of the Charter had
no intention of restricting the existing custom law but wanted to clearly define the
only situation in which a State could exercise its right to self-defense.

Thus, a literal interpretation of the provisions of the UN Charter on the right
of self-defense is limited to the response to the violation of peace, or the response to
the misconduct of some States against others. In this case, however, the conclusion
that the actions are illegal should come from the UN Security Council. At the same
time, the long process of harmonization of the will of the great powers in the UN
Security Council cannot be accepted by the victim states (or potential victims) of
aggression, and this state of the mandatory mechanism of the UN Charter is not
recognized by states as fair, because: "... international law is not a suicide treaty at
3.”.231

A study of the positions of scientists and politicians shows that they can be
divided into two currents: the supporters of "restrictive” and, accordingly, the

"extensive" (or "broad") interpretation of the concept of self-defense.?*?

231 Roberts, Guy B. The Counter proliferation Self-Help Paradigm: A Legal Regime for Enforcing the Norm
Prohibiting the Proliferation of Weapons of Mass Destruction, 27 Denver Journal of International Law and Policy,
Summer, 1999: 483-485.
232 In this work, the task was not set to study the differences in the points of view of interpreters of international law
of these two main trends. A fairly complete study of this problem can be found in: 3araiiros E. T. Yupexnatomas
caM0000pOHa B 3aMaTHONM JOKTPHHE MEXIyHapOAHOro Mpasa //MOCKOBCKHIA JKypHAI MEXIyHApOIHOTO ITPpaBa.
2006. —Ne2. C. 29-45.
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"Supporters of limitation" take the above-mentioned first point of view. They
argue that Article 51 is the only modern source of the right of self-defense and that
the correct interpretation of Article 51 prohibits pre-emptive self-defense.
"Opponents of restriction” are based on a flexible interpretation of Article 51 and
insist on joint consideration of the flexible interpretation of the Charter and the
practices of states after 1945, which demonstrates the inefficiency of the model of
the concept of collective security established by the UN Charter.

The practice of States shows that they adhere to the position of “expanding"
interpretation of the provisions of the UN Charter, that is, support the view that in
certain circumstances, if necessary, the independent use of force is lawful even
before the event of an armed attack.

Furthermore, was the event of an armed attack really the only condition for
exercising the State's right to self-defense? It can be assumed that if Article 51
defines self-defense as an “inalienable right”, its purpose cannot be to restrict the
pre-existing customary law and to reduce such a rule only to the event of an apparent
armed attack.

It is clear that Article 51 explains that this normal rule is clearly applicable in
the case of an armed attack. Thus, proponents of an "expanding” interpretation
suggest that an armed attack can be only one of several circumstances in which self-
defense can be legitimately taken.

Here it seems appropriate to draw attention to the statement of E.T. Zagainov
that the UN Charter has been implemented "... setting limits on self-defense not for
all cases, but only for situations where there is a need to delineate the rights and
powers of member countries ... and UN bodies (primarily the UN Security
Council)"?®* when the act of use of force, first, is in line with the UN's objectives;
secondly, the Security Council is not involved for any reason- that States retain the

ability to resort to self-defense in this situation.

233 3araiinoB E. T., see above, C. 32.
136



Individual practice of states shows that the international community has not
stopped adopting the UN Charter to resort to measures of self-protection, both
individual and collective. The study of the appeal to force in these situations allows
to determine the rules of conduct, the following of which ensures the observance of
common interests. And such rules, which apply to States whose capabilities, both
military and political (or even exclusively political), allow for the self-interest of
national interests, are proclaimed by them as legitimate.

However, almost any of such unilateral appeals to armed violence as:3*

- self-defense, including one interpreted broadly;>®

— struggles for self-determination and decolonization;

— humanitarian intervention; 2

— military intervention to replace elites in another state;

— military interventions in spheres of influence and critical areas for
defense;

— military intervention on the territory of another state to accomplish
treaty obligations;

— military intervention to ensure evidence-gathering in international
investigations;

— military interventions to enforce the decisions of international courts;

— retaliation: retorsions and reprisals, - can hardly be justified from the
position of a verbatim (restrictive) interpretation of the UN Charter.

For the first time, the current basic provisions of the doctrine of pre-emptive
self-defense were formulated in correspondence between the foreign affairs bodies
of the United States and Great Britain in the 1930s and 1940s on the conflict on the
border between these states. The U.S.-owned ship, the Caroline, was used to support
the rebels in Canada. On December 29, 1837, The United Kingdom retaliated by
landing in the United States and destroying the vessel, preventing the supply of

234 Reisman, W.. Michael, “Criteria for the Lawful Use of Force in International Law” (1985). Faculty Scholarship
Series. Paper 739. URL: http://digitalcommons.law.yale.edu/fss_papers/739.
235 \We consider it is possible to assume that this could include acts of self-defense to counter trans-border terrorism.
238 We consider it is possible to assume that this could include a “responsibility to protect”.
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ammunition and equipment into Canada. In response to the U.S. protest, the United
Kingdom reported that its forces were acting lawfully and used the right to self-
defense.

The need for action was justified by the threat of harm to the security of the
state so severe that the use of military force was justified by "urgency, by force of
circumstances, lack of other means and a moment of premeditation™ and was not
"unreasonable and excessive."?%

During diplomatic correspondence, the victim state of the attack, i.e., the
American side, confirmed the existence of the right of pre-emption on the British
side, and stated that “necessity of that self-defense is instant, overwhelming, and
leaving no choice of means, and no moment for deliberation."%®

The standard of duty to prove the existence of an "inevitability of an attack"
since the incident is quite complex in determining its content. It is obvious that this
requirement defines the time interval during which defensive measures must be
carried out in such a way as to pre-empt the direct execution of the attack.

It is obvious that the joint consideration of this requirement with the principle
of non-use of force establishes extremely strict requirements for the "width™ of such
an interval. If the width of the interval is not sufficient to use the entire arsenal of
peaceful means of resolving interstate contradictions, then, obviously, only then can
the mechanism of pre-emption be launched.

This principle balances the desire to avoid hostilities on its territory (in the
operational zone) with the desire to avoid a clash between states. That is,
"Inevitability" is a relative concept. It is obvious that each victim State of attack has
only its inherent defensive capabilities, determined by its geographical, resource,
demographic, economic and political characteristics.

For example, if the state's defensive capabilities are insufficient, then pre-

emptive action should be preferred. The weaker the state, the preferable it is for it,

237 etter from Daniel Webster to Lord Ashburton (Aug. 6, 1842). Treaties and Other International Acts of the
United States of America. Edited by Hunter Miller. Volume 4. Documents 80-121: 1836-1846. Washington:
Government Printing Office, 1934.

238 | bid.
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the stronger state, which has met the same threat, to start actions earlier than to wait.
The greater the relative threat the more likely it is that pre-emptive action will be
more effective, and the greater the justification for pre-emptive action until the
enemy has implemented all the preparatory activities and implemented an aggressive
intention.

For example, the state's inability to build a deep level defense, or the lack of
mobilization resources, the lack of time to deploy them, or the transfer from other
parts of the country, may be grounds for pre-emptive action.

Thus, the rationale for justifying the need for pre-emptive self-defense is
based on a political assessment of the time to decide and conduct action, rather than
the inevitability of an enemy attack itself. The fact is that, since a literal
interpretation of the provisions of international treaty law requires that the victim
state take a hit before retaliation, an acceptable decision to take pre-emptive action
must be based on a study of the inadequacy of each of the above features.

However, the characteristics of the victim state of the anticipated attack and
the characteristics of the way it was carried out, as well as the set of commensurate
threats and responses, are outside the subject of international law. Consequently, the
characteristic of the "necessity" of recourse to pre-emptive self-defense has no legal
content.

The United Nations International Court of Justice stated in the Nicaragua case
with regard to the interpretation of customary law of self-defense and Article 51 of
the UN Charter that: "It does not contain any specific rule that self-defense can
justify only measures that are proportionate to and necessary to respond to an armed
attack, and this rule is well defined in international customary law."?%

In the Advisory Opinion "Regarding the legality of the threat or use of nuclear

weapons,” the International Court of Justice reiterated its position, stating that: "The

239 Case Concerning Military and Paramilitary Activities in and against Nicaragua (Merits), [1986] ICJ Rep. 14,
p. 94, para. 176. URL: http://www.icj-cij.org/docket/files/70/6503.pdf.
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right to resort to self-defense under Article 51 is conditioned by certain limitations
(necessity and proportionality - author) ... regardless of the force used.”?*

The International Court of Justice also addressed the issue of the study of self-
defense criteria - necessity and proportionality - in the Qil Platforms case.?*

The complexity of the criteria for the necessity and proportionality of the self-
defense response increases many times if there is a need to combine the defensive
capabilities of several States to repel the expected attack. Could "collective pre-
emptive self-defense™ be carried out in such an uncertain legal framework? Can the
State provide this kind of assistance to another state? Should the request be made
public? Should this be done only if there is a collective self-defense treaty?

The main provisions of the UN Charter on the collective use of force are
contained in Chapter VII of the Charter "Actions on the threat to peace, violations
of peace and acts of aggression." In broad terms, this Chapter provides only two
aspects of the collective use of force: the authority of the Security Council and the
mechanism for imposing collective sanctions.

The basic provisions of the Charter on the powers of the Security Council in
the event of armed conflict are contained in Article 39 of the UN Charter: "The
Security Council defines the existence of a threat to peace, any violation of peace or
an act of aggression, and makes recommendations or decides what measures should
be taken in accordance with Articles 41 and 42 to maintain or restore international
peace and security."

Acrticle 39 of the UN Charter thus gives the Security Council two functions.

First, it gives the right to determine whether there is a threat to peace, a
violation of peace or an act of aggression.

Secondly, it authorizes the Security Council to make "recommendations” or

to decide what "measures" should be taken to remedy the situation.

240 Advisory Opinion of the International Court of Justice of the United Nations “Concerning the Legality of Nuclear
Weapons or Their Use. UN Document A / 51/218, p. 21, para. 40-41.
241 International Court of Justice. Reports of Judgments, Advisory Opinions and Orders. Case Concerning Qil
Platforms (Islamic Republic of Iran V. United States of America). Judgment of 6 November 2003. I.C.J. Reports
2003.
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It is obvious that, except in cases of apparent physical harm to a State or its
citizens, the theorists of a just war bear the burden of finding justifications for
necessary and proportionate actions that can be defined as a fair reason for the
outbreak of hostilities.

At present, there is only a relative consensus in determining what is a just
cause: the use of physical force against the territorial integrity of the State first. All
other uses of force have so far not been assessed as aggression and thus are not a fair
reason for a forceful response. Self-defense against physical aggression is therefore
supposed to be the only sufficient reason for a just war.

Nevertheless, the practice of States shows that the principle of self-defense
can be extrapolated to all possible aggressive actions, or even to the provision of
assistance to the peoples of other States against their own Government or from other
external threats. It is therefore possible to assume that an aggressive war is justly
permissible if its purpose is to retaliate against an unlawful and already committed
action (e.g., the persecution and punishment of the aggressor) or to pre-empt the
expected attack.

Another authority of the Security Council, in accordance with Article 39, is to
issue recommendations or to determine what is necessary. The charter's creators
apparently assumed that the Security Council could make recommendations under
Chapter VI (Peaceful Dispute Resolution) to the parties to the dispute for its peaceful
resolution. Such recommendations are not binding and do not entail any other action
by the Security Council against a State that fails to implement these
recommendations.

The authority of the Security Council regarding the threat to peace, the
violation of peace or acts of aggression is defined in Chapter VII of the Charter,
Article 41 and 42. Article 41: "The Security Council is empowered to decide what
non-military measures should be used to implement its decisions, and it may require

members of the Organization to apply these measures.
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These measures may include a complete or partial interruption of economic
relations, rail, maritime, air, postal, telegraph, radio or other means of
communication, as well as the severance of diplomatic relations."

This article allows the UN Security Council to impose non-military sanctions
on the offending state. Possible sanctions are not limited to the measures listed in
the article.

The sanctions imposed by the UN Security Council are binding on all
members of the United Nations or some of them by the Security Council. These
actions are carried out in accordance with Article 48, which requires the
implementation of "decisions ... to maintain international peace and security."

If the sanctions adopted under Article 41 prove ineffective, Article 42
provides for the imposition of sanctions with the use of military force: "... which
may include demonstrations, blockades, and other operations by the member
members' air sea or ground forces."

Such actions, under Article 42, are generally regarded as "coercive measures”
and are taken against a State that poses a threat to peace, has violated the peace, or
committed an act of aggression. As with the measures under Article 41, the acts
stipulated in Article 42 are binding on UN Member States under Article 48. These
provisions differ from those of the League of Nations Statute, under which the
League Council could only recommend that States take military action against the
Treaty's violator.?#?

In addition to such powers, which are based on Articles 41 and 42, the Security
Council may also take "temporary measures™ under Article 40, "which it will find
necessary and desirable."

In other words, the Security Council can take "temporary measures" before a
decision is taken to implement long-term measures. Such measures are not listed in

the Charter and are determined by a unique decision of the UN Security Council.

242 Kopoctenes C.B. [IpaBoBoe peryaupoBaHie NPUMEHEHHUS CHITBI B MEK/TyHAPOIHBIX OTHONIEHHSX B IEPHO]T
netictBust Craryra JIurn Hammii / YnpaBiieHueckoe KOHCYJIbTHPOBaHNE: AKTyallbHBIE ITPOOIEMBI
TOCYIapCTBEHHOT'0 ¥ MYHHIMIIAIBHOTO yrpasieHus. HayaHo-npaktnaeckuii xypHan CeBepo-3anaaHoi akageMun
rocyrapcTBeHHOH ciyx051. 2010. Ne 3.
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The provision that such measures should not "... to damage the rights, claims or
position of the parties concerned ... perhaps shows that they are not intended to
finally resolve all issues of a particular dispute, but only for the current phase of the
conflict. A rough comparison can be given to national legislation, where the court
decides that one of the parties refrains from taking concrete action until a decision
Is taken in the whole case and without infringing on the rights of the parties to the
conflict.

The legal status of action taken by the Council under Article 40 is uncertain,
since the situation where specific parties will be obliged to comply with decisions
taken under Article 40 (and) that other members will be obliged to assist in the
implementation of these decisions would be a significant achievement, but there is
little agreement in the world community to comply with these obligations, especially
if the Security Council does not refer to Article 40 and (or) does not cite Article 39
that is, it does not indicate the existence of a threat to peace, a violation of peace or
an act of aggression.”

In addition to the authority granted to the Security Council for the application
of military sanctions, Chapter VII also establishes a mechanism for the Council to
impose such sanctions. To this end, Chapter VI addresses two main conditions: the
presence of the armed forces and the ways in which they are managed.

Since the Security Council does not have its own "police force”, if it is
necessary to meet the challenges of ensuring or maintaining peace, it needs to obtain
the necessary capabilities from States. To that end, Article 43 requires all Members
of the United Nations to enter into special agreements with the Security Council
under which they are obliged to provide contingents of their armed forces. During
the conflict, the UN Security Council will be able to call on these troops without the
need to conclude any additional agreements with the states.

The agreements should be sufficiently detailed and "determine the number
and types of troops, the degree of their readiness and the general location." They
must also contain provisions for providing states with other types of support and

funds at the disposal of the UN Security Council.
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The normative assessment of any act of use of armed violence must be based
on whether the act is unlawful or unjust or threatened to use force in violation of
modern international law.

Since the wording of Article 2 p. 4 was widely interpreted, it was therefore
necessary, first, to explore the scope of the article in order to declare any use of force
illegal.

To do this, it is necessary to determine whether there are any uses of force that
do not fall within the definition of Article 2 p. 4, if they do not violate the territorial
integrity or political independence of the State, but at the same time violate any other
provision of the UN Charter?

Since the literal interpretation of the article generates many discrepancies,
many international experts agree that the phrase "in another ..." extends to all forms
of recourse to force not explicitly mentioned by the Charter. That is, this current
approach of literal interpretation, if necessary, to condemn the actions of a
geopolitical rival, comes from the premise that the right to appeal to power can only
be derived from the provisions of the UN Charter, and in no case from the premise
that the appeal to force is permissible if there is no prohibition on a particular action
in the Charter.

In the case of, for example, a terrorist attack, such an interpretation might limit
even the scope of the study to determine whether a terrorist attack could be equated
with the use of force.

Therefore, since the very content of the concept of "use of force" is
controversial and uncertain, as well as the provisions of the Charter on the UN's
forceful response, then if a terrorist attack is defined as the use of force, then, with
the use of literal interpretation, countering terrorism will be a unlawful use of force.

As a result, the appeal to self-help measures is not an anomaly in a system of
collective security, when States participating in the UN Charter have committed
themselves to resolving all disputes only in peaceful ways.

It is clear that the literal interpretation does not reflect the realities of realizing

the inalienable right of States to use force. It shows, first, that the UN Charter is still
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incapable of resolving contemporary contradictions and states are unilaterally
turning to force, and not only in the undisputed case of necessary self-defense.

However, despite this, States in their official argument continue to adhere to
the literal interpretation of Article 2 para. 4, thus not confirming their right to appeal
to force outside the system of rules of the UN Charter.

Thus, the global community has developed a special legal environment that
seeks to ensure that actions that bypass UN procedures will still be conducted in
accordance with the goals and principles of the United Nations. However, every such
use of force is always doomed to be labelled "unlawful™ and the State will always
bear the burden of proving (a binding statement of the legitimate nature of the use
of force) that its actions are being carried out for the benefit of the world community.

The sequence of actions in the method of proving the legitimacy of the act of
use of force is determined by Article 38 of the Statute of the International Court of
Justice.

The process of proof should apply: "a) international conventions, both general
and special, setting rules that are clearly recognized by the disputed States; (b)
International custom as evidence of universal practice recognized as a legal norm;
(c) The general principles of law recognized by civilized nations; d) ... judicial
decisions and the doctrines of the most qualified public law professionals of different
nations as an auxiliary tool for determining legal norms."

Anything associated with the military power of the state (large numbers of
armed forces, the presence of large stockpiles of various and modern means of
defeat, the possibility of fighting for a long time and in remote areas, etc.) cannot
ensure the military success: these quantitative and qualitative characteristics do not
have any value, unless they are used in conjunction with all other possible measures.
to be carried out by the state and military authorities in the field of military security.

Such measures include, mainly:

— understand the objectives of the use of military force in the national

security system;
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— analyze of the enemy's intentions and his ability to violate the plans of the
state authorities and military administration;

— destroy the enemy's ability to influence the achievement of national goals
as much as possible, and then using all elements of national power to
weaken the enemy as well as possible;

— use of military force in peacetime, including the threat of military action,
to create a favorable international environment;

— create a truly capable military organization of the state;

— organize the human component of military power, including the
mobilization of the will of the people;

— estimate the spatial limit of military force;

— estimate the possible duration of the use of military force;

— estimate the possibility of using force in specific settings;

— estimate a time frame for the use of force;

— establishing public control over military decision-making processes;

— determine the consequences associated with the use of military force;

— take into account international legal restrictions, including restrictions on
decision-making on power, arms control measures, etc.

To understand the mechanisms of political decision-making, let's look at the

use of the military power of the state in a brief way.

Understanding the objectives of the war. Public awareness of the purpose of
specific military actions in the general system of ensuring the national security of
the state, i.e. in the combination of actions of state authorities and military
administration, other troops, military formations and bodies that form the basis of
the military organization and carry out its activities by military methods, as well as
parts of the country's production and scientific complexes, the joint activities of

which are aimed at preparing for armed protection and armed protection of the state;
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Dissecting the enemy's plans and his ability to violate his ability to violate the
plans of the state authorities and military administration. The enemy's actions are
always based on his own set of national goals and the means available to him.

Therefore, it is necessary to be especially careful in assessing what the enemy
considers especially important for himself at any given moment. It is obvious that it
Is always necessary to have the best possible understanding of the means available
to the enemy to destroy our plans.

Destroying the enemy's ability to influence our national goals, and then to use
the concerted action of all elements of national power to weaken the enemy. The
best way to avoid pressure from the means available to the enemy is to evade them;
or taking action where the enemy cannot fully apply them. An attack on an enemy
must be carried out where he is least powerful. It is necessary to use its inherent
strengths, weaknesses, wont, and inertia. It is necessary to identify or create and then
develop internal contradictions of the enemy, exacerbate internal and external
competition and conflict situations.

Efforts should be aimed at destroying the enemy's forces, its security system,
strategy, political processes, obstructing the management apparatus, breaking
alliances, and depriving the government of public support.

Destruction of the enemy’s intentions can be achieved by physical destruction,
camouflage, disinformation, introduction into the system of control of enemy forces
of excess information, regrouping of forces, surprise of actions, directly fire and
electronic suppression, psychological operations, precise coordination of actions in
time, maneuvering forces, etc.

It is the use of the ratio "achieved level of destruction of the capabilities of the
enemy /use of the achieved results" is the essence of the application of the military
component of the national power of the state through military strategy, operational
skill and tactics.

The number of combinations of different modes of action can be endless, but
it should always be excessive, sufficient, because the excessive complexity of the

plan always creates (even with the successful use of military force) additional
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difficulties in achieving the goals. First, it is necessary to use those processes where
the enemy is most vulnerable and has the least ability to counteract. Since the
destruction of the enemy's intentions is effective in a small-time interval, i.e., success
can quickly turn into failure, it is time that is a critical element for any action.

Therefore, the possession of sufficient intelligence and the existence of an
effective equipment for assessing enemy capabilities are the keys to success in
achieving the ultimate goals intime. In a strategic sense, this is the point of the timely
conformity of the military tasks to the political objectives of the state.

The use of military force in peacetime to create a favorable international
environment. States often turn to the use of military force to achieve their national
goals in various ways, including without its direct use against their opponents, and
even without threatening to use it.

Examples of such actions include the provision of humanitarian assistance and
support in the formation of civil institutions (i.e., assistance in the establishment of
state institutions destroyed by conflict), assistance in the creation, training and
arming of national armed forces and police forces, exchanges of military
delegations, etc.

Such actions may also include placing their forces on or near any foreign
country's territory; the entry of warships, the display of the flag, the purpose of which
Is to demonstrate intentions, or to declare the presence of strategic interests in the
region, or the contribution of the state to its stability by maintaining the necessary
balance of power in the interests of the entire world community.

Inaddition, as members of the UN and regional organizations and agreements,
states provide their formations and individual troops to ensure the implementation
of the relevant mandates of the UN Security Council. Measures that contribute to a
favorable international environment for national security may also include the
methods of using the state's military resources, such as intelligence and military
exercises on its territory and in international spaces, which are not prohibited by

international law.
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The threatening use of military force can range from military cunning and
demonstration of intent in military activities to the deployment and deliberate
display of the capabilities of the armed forces during the development of any crisis
to deter the perceived enemy from actions that threaten the national interest.

It is known that "Readiness for war is one of the most effective means of
preserving peace." Deterrence can be defined as preventing any enemy action by
creating fears of unintended consequences. In this context, the military capabilities
of the State, only because of the likelihood of use, impede the implementation of
undesirable policies and activities of other States and their alliances.

The aim of creating and maintaining the necessary and sufficient level of
military capabilities of the state may be, for example, in an effort to avoid war, or,
already during the war (armed conflict), to keep the enemy from using certain means
and methods of warfare.

Deterrence is an extremely specific means of action, as it can only be applied
to Those States that are within reach of deterrence forces and only if those events
are identified as thresholds where the deterrence mechanism itself should be applied.
Moreover, the armed forces must be capable of causing damage that should be
regarded by the enemy's leadership as unacceptable. Accordingly, deterrence can be
assessed as a combination of military capabilities and the will of the leadership to
use these capabilities.

To determine the reliability of deterrence, it is necessary not to proceed from
the results of the assessment of the enemy's value system, capabilities, and
vulnerability. Deterrence is also achieved in some cases by limited in scope,
duration, and intensity of warning actions.

For example, you can declare a mobilization of forces, or conduct exercises
In a certain area - the purpose of such actions will be to prevent the expected hostile
action on the part of another state. However, the strong response of the enemy to
these actions may lead to the transition of the conflict into an undesirable military

phase.
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The possibility of such a transition should always be considered both at the
strategy stage and in the actions themselves. The developer of the conflict resolution
strategy should always remember that not all deterrence involves the use or threat of
the use of military force.

Some means of armed struggle, recognized as an effective deterrent in
peacetime, cannot and should not be used during armed conflict, as international
morality and/or international obligations will then be violated.

Creation of a capable military organization of the state. The main means of
forming military power are:

1) the presence of a valid military force (combat-ready forces and operational
stocks);

2) reserves (reserve components of the armed forces, voluntary formations
and military assets);

3) the state of potential power (the number of persons who can be put in ranks,
the state of industry, the level of development of technology and infrastructure,
available mobilization material resources);

4) the strength of military and political alliances (when assessing the military
capabilities of the state must consider the capabilities of its allies).

All these means must be judged on the presence of weaknesses and strengths.
Each state in the process of developing its military capabilities is faced with the fact
of determining a reasonable amount and combination of the above means, depending
on its geographical characteristics, the level of economic development, national
characteristics, and preferences; and the perceived needs for a military build-up for

warfare or any other conflict situations.?*3

243 Aristotle argued about the need to take into account the elements of national power in determining the strategy of
military operations. For example, in his work "Politics" he noted: “It is necessary, therefore, that the state system
takes into account military power ... as well as the material resources [of the state]. Meanwhile, it is necessary that
these latter be sufficient not only for the internal needs of the state, but also in case of danger from outside.
Therefore, the material resources of the state should not be such that they arouse greed on the part of more powerful
neighbors, and the owners of the funds were not able to repel invading enemies; on the other hand, these funds
should not be so small that it would be impossible to withstand a war with states possessing equal in quantity and
quality means .... [M] Meanwhile, one should not lose sight of the amount of possession of property is useful.
Perhaps the best limit would be one at which the stronger would not find benefit in fighting for the sake of acquiring
a surplus, but would lose as much from the war as if they had not acquired such means. For example, Eubulus asked
Autofradat, when the latter was about to besiege Atarney, to consider how long he would be able to take this
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The organization of the human component of military power, including the
mobilization of the will of the people. This category is also relative, as its state is
always determined by comparing it with the opponent's military capabilities.

It has many facets: the physical, intellectual, organizational, and moral aspects
are just some of the many factors to be evaluated when it comes to military strength
or the weakness of a state. Generally speaking, the human component of the military
power of the state is its inalienable property, almost permanent.

When it comes to the need to ensure the survival of the State in extraordinary
circumstances, this component of national power can be changed, increased by
mobilizing the population, redirecting human resources to other tasks, and using the
resources of military and political alliances.

It may be valid (i.e., existing in reality) or assessed (i.e., planned for
deployment, intended; in doing so, it is secondary to the actual resources of the
State).

The human component of military power has a number of very important
properties.

First, it becomes less accessible depending on the removal from its source,
I.e., the territory of the State, thus determining the spatial limit of the reach of
military force.

Secondly, it is depleted by losses, thus determining the possible duration of
the achievement of national goals by military means.

Finally, this component cannot be used in all possible situations of military
confrontation, which indicates its next characteristic - the possibility of application.

Thus, there can only be a relative and probable advantage in the human
component of military force. Even the absence of such a component alone cannot be
a sign of imminent defeat; for example, it can only speak of a different strategy -

there are strategies for the weak, and there are strategies for the strong.

fortification, and in accordance with this calculate the costs associated with the siege and agree to leave Atarney for
a lesser amount. This proposal prompted Avtofradat to abandon the siege after thinking. See: Apucrorens.
[omutuka. // Apucrorens. Counnenust: B 4 1. T. 4. — M.: Moicnb, 1983. — C. 376-644. Pa36op npoekroB Danes u
Tunmonama. Kaura Bropast, 1V 9, 10. URL: http://www.gumer.info/bibliotek_Buks/Polit/aristot/02.php (accessed:
15.02.2012).
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The will of the people is the very means at the heart of every military
action/inaction. The will of the people is the collective perception or rejection by the
people of any State of the formulated and proposed by the State apparatus of the
national policy, expressed in the willingness of the people to accept restrictions and
deprivations to achieve such goals.

The responsibility for informing the people about the condition of the State,
its capabilities, and the consequences of its policies rests with the Government of
that State. If the state has free access to information, the press is also responsible for
informing the population. The resources of the people to pay a high price for the
political tasks of the State by military means, and the will to do so, are two quite
different aspects of the manifestation of this element of power of the State.

Determining the spatial limit of military force reach. The spatial limit at which
military power can be concentrated and resolutely applied can be defined as the limit
of military force.

Depending on the scale, duration and intensity of the conflict, tactical,
operational, and strategic limits of reach may be determined.

The ability to attack at any distance does not determine reach at all; on the
contrary, reach is characterized by the ability to concentrate (massaging) forces and
inflict not so much decisive as decisive, blows at any distance. Reach directly
depends on the geographical features of the region, which can, as close and divide
opponents.

Reach can be increased by echeloning forces, reserves, establishing bases,
advanced support points, increasing the range of weapons and capabilities of
vehicles, improving the efficiency of communication and control systems.

Since this component is also relative, increased reach can be achieved by
taking action to reduce the enemy's similar capabilities. But it must be remembered
that there is always such a spatial limit, beyond which forces will never act
effectively and as planned for them.

Determining the possible duration of the use of military force. The ability to

hold out longer than the enemy, to retain forces that can take advantage of the
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damage done to the enemy, can be defined as the duration of the use of the human
component of military force.

In strategic understanding, the duration of the use of military force is a
function from the joint consideration of the forces, reserves, the technological nature
of the conflict, its intensity, survivability, and the ability of national capabilities to
generate military capabilities to absorb blows, the will to win. The duration should
be assessed not only in relation to the adversary, but also in relation to other States
that may benefit from the bleeding of the warring parties.

For each State, there is a threshold after which further investment of resources
in war can cause it much more harm than good.

Determining the possibility of using force in specific conditions. The training
of forces, the ability of decision-making officials and the executors of these
decisions, orientation to certain types of actions, the readiness of industry for war,
the general state of the defensive capabilities of the state, must be compared to
certain real threats.

For example, forces may not be prepared to fight in certain geographical
conditions, or with another adversary. All this is the basis of the vulnerability of
military force. For all other equal conditions, the winner is the one who adapts most
quickly to the changing situation.

This provision requires flexible strategic reserves and an industrial base. It
also takes time and the ability to generate new opportunities to adapt to the changed
situation, or to adapt to the newly discovered circumstances during the war.

Determining a time frame for the use of force. In view of the constant changes
in the balance of power in the world, the use of force should always be timely, only
when its use is politically justified. States are therefore always limited in time for
assessments, decision-making, and direct military action.

Establishing public control over military decision-making processes. The
existence of a developed and effective system for identifying the means available to
States for warfare is one of the main factors influencing the use of force by States.

For example, real-time media coverage of events, and their impact on domestic and
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external support for Government policies, is also an equally significant factor that
can limit the ability of States to conduct strategically unexpected actions,
concentration of forces, and rational allocation of resources on tasks to be solved.

Identify the effects associated with the use of military force. In a global
network of political and economic relationships and interdependences, military
action can seriously hurt the interests of even non-military states. Every effort must
be made to clarify such dependencies and links before hostilities begin.

One of the considerations to be assessed is the need to finance military
operations, and to identify the impact of such a reallocation of resources on the
national economy, as well as to assess public opinion on this redistribution. The
impact of the world's public opinion, and its impact on the world economic
processes, and the influence of the latter on the development of international
relations, on the escalation of the conflict must also be considered.

Taking into account international legal restrictions, including arms control
measures. International law and state practice govern the rights and responsibilities
of States, including trade, navigation, air and space use, telecommunications, etc.

Agreements regulating the use of seas and airspace, protecting human rights,
preserving the environment, etc., have a significant impact on public opinion on the
assessment of the use of military force in peacetime, and thus may make it difficult
to exercise internal and external political mobilization of elements of the national
power of the State.

The use of force in inter-State relations is governed by the norms of two
interconnected institutions of law: the right to recourse to force "ius ad bellum”
(sometimes called after 1945 ius contra bellum)?** and the laws of armed conflicts

("ius in bello"?4),

244 \With the creation of the UN Charter, jus ad bellum entered a new phase of its development - jus contra bellum,
that is, it became a law prohibiting the aggressive use of force. Aggressive use of force is currently a criminal
offense - a crime against peace. Accordingly, international law establishes individual criminal responsibility for
those who decide to use aggressive force.
245 To denote jus in bello in UN terminology, the term “Law of Armed Conflict” is used. The International
Committee of the Red Cross prefers to use the term “International Humanitarian Law”.
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The UN Charter imposes severe restrictions on the use of the right of states to
use force and threaten its use in interstate relations. In a long historical process,
States have come to a consensus that the use of force is fair if acts of reference to
armed violence do not conflict with the purposes of the UN Charter, the fundamental
norms, and principles of international law.2%

Also, within the framework of international law (ius in bello) have developed
a rule defining that the murder of non-combatants, genocide, torture, and some other
forms of conduct during hostilities that violate human dignity are unacceptable and
totally forbidden to members of the world community. lus in bello requires that
combatants, regardless of the just or unjust nature of the war, be held accountable
for their actions. Such provisions constitute a serious ethical constraint on the choice
of means and methods of warfare.

At present, it is inconceivable that a State would completely deny the
existence of legal restrictions on the use of force, even in the face of military danger.
These restrictions exist and are enshrined in both international treaties and state
practices, but their application cannot be deterministic, as States approach
differently in assessing what constitutes just / lawful / illegal.

It is because Russia recognizes the existence of such international restrictions
that the legal basis for its new Military Doctrine is laid, in addition to the
Constitution of the Russian Federation and federal constitutional laws, federal laws,
as well as the regulations of the President of the Russian Federation and the

Government of the Russian Federation, "... universally accepted principles and
norms of international law and international treaties of the Russian Federation in the

arena of defense, arms control and disarmament ..."2*’ There is also no doubt that the

246 For example, clause 2 of Section 11 "Military-strategic foundations" of the previously existing Military Doctrine
of Russia established that: "The nature of modern wars (armed conflicts) is determined by their military-political
goals, means of achieving these goals and the scale of military operations. In accordance with this, a modern war
(armed conflict) can be: for military-political purposes - just (not contrary to the UN Charter, fundamental norms
and principles of international law, conducted in self-defense by the party subjected to aggression); unjust (contrary
to the UN Charter, fundamental norms and principles of international law, falling under the definition of aggression
and being led by the party that has undertaken an armed attack) ... " See: Decree of the President of the Russian
Federation of April 21, 2000 No. 706 "On the approval of the military doctrine of the Russian Federation."

247 See, for example, clause 6 of Section | "General Provisions" of the Decree of the President of the Russian

155



security of States must be ensured not only by military might, but also by the rule of
law.248

There is no contradiction in the international community that States recognize
the existence of an inalienable right to self-defense, provided that the fairness of
independent or collective action by States should be judged in terms of international
law by a third-party legal structure.

States claim that their own security cannot be limited by any right, while at
the same time having to accept that other States have the right to assess the necessity
and proportionality of their conversion to force.

In turn, the requirements of "proportionality” and "necessity" should be based
on the full consideration of all possible application of principles and norms of law
in these specific circumstances of the use of military force.

"Proportionality” is that obtaining a politically accepted result of resorting to
the use of military force will always be proportionate to the means and methods of
warfare used. First, the requirement of "proportionality” from the point of view of
national security (political content) imposed on armed coercion establishes that the
use of force must be limited in scope and intensity to a framework within which the
objectives of self-defense are achieved within the permissible "international law"
limits.

From the point of view of military art, force is used commensurate with the
threat, if it happens:

— on the necessary spatial scale;

over the required period of time;
— with the required number of applied forces and means of destruction;

with the necessary quality of defeat of the enemy.

Secondly, the current requirement of "proportionality” also has legal content,

defined by the obligations of States in the field of IHL. In this case, the notion of

means of ensuring national security" - technologies, and also technical, software, linguistic, legal, organizational
means ... "
248 Decree of the President of the Russian Federation "On the Military Doctrine of the Russian Federation" dated
February 5, 2010 No. 146. Poccwuiickas rasera, N 27, 10.02.2010. Pazaen |. O6ume monoxenws, 1m.3.
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proportionality is revealed through the effects of the use of means and methods of
warfare against military installations, where their use has inadvertently resulted in
collateral damage to civilians and property.*

Thus, the development and clarification of the contents of regulations
governing the necessary and proportionate use of armed violence, taking into
account the existing international legal restrictions, is a necessary measure of
political and legal support for the implementation of public policy in the field of

national security.

CHAPTER 2 FINDINGS

For the actors-states, the conduct of hostilities in the modern world is strongly
influenced by two main factors: information transparency and a variety of means
and methods of confrontation previously inaccessible to opponents. Network
technologies, communications and social media have significantly increased the
flow of information and limited the ability of the government to control it.

States are united in international institutions on the basis of adherence to
common values (for example, a common interest in ensuring international security -
the UN; OSCE; a common interest in the rule of human rights - the Council of
Europe, etc.), and actors not related to states can be united around values that are
significant to them, religious postulates, etc.

Therefore, a distinctive feature of modern armed conflicts is that actors who
are “not states” are organized and act not in accordance with a single plan of warfare,
which is typical for states, but relying only on ideological attitudes, values and
norms; and, accordingly, have governance structures that are strikingly different
from those that exist in the centralized structures of nation states.

Thus, the possibilities of using the military power of the state to protect

national interests are currently becoming limited if they are not provided with a

249 1t should be noted that often in the scientific literature there is a confusion of two understandings of
"proportionality": "used", since the force in the definition of the UN Charter "is used"; and “applied ", since the
means and methods of warfare (weapons and technical means) are "applied". For an example of such a mixture, see:
Cunnnpiaa FO. B. Kputepun HeoOX0quMOCTH 1 cOpa3MEPHOCTH (TIPOMOPIHMOHATIBHOCTH) TIPH PEaTU3alliy IpaBa Ha
camoobopony // XKypHan MexxayHapoJHOro npasa u MexayHapoassix otHomeHnnid. 2010. N 1. C. 10-15.
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modern and flexible military-political doctrine, and the corresponding up-to-date

scientifically grounded foreign policy argumentation.

GENERAL CONCLUSIONS

International politics is not only a struggle for superiority over the enemy
measured in any quantitative criteria, but also a struggle for recognition of the
legitimacy of action. The power of the State and the international recognition of the
legitimacy of its actions are complementary concepts. It is a political fact that the
belief in the right/wrong cause helps to engage peoples, and thus legitimacy becomes
a source of national power. If the actions of the State are considered illegitimate, its
costs of implementing its policies to ensure national interests increase.

States appeal to international law and other institutions to legitimize their own
policies or delegitimize the policies of their geopolitical adversaries, and this duty
largely determines their behaviour and affects the outcome of actions.

The actions of participants in international relations are coordinated through
acts of understanding based on similar definitions of the situation. International law
is precisely the means of political mobilization by which States can communicate to
the world community their ways of dealing with the protection of national interests,
I.e., the language of international communication.

The criteria for assessing the fairness of the act of use of force, which were
developed mainly in the 16th and 17th centuries, when the norms of nascent
international law began to replace the religious, in core, the doctrine of just war, now
require a different understanding, since the world is now organized in a different
way and modern forms of policy, implementation of economic objectives, the
achievement of technology, and the "democratization" of religious institutions make
it difficult to apply the original criteria.?>

First, the concept of legitimate power has now significantly changed its

250 See, for example: Mark Douglas. Changing the Rules: Just War Theory in the Twenty-First Century. Theology
Today. Princeton: Jan 2003. Vol. 59, Iss. 4; Pg. 529. Chapter «Historical Change and Its Impact on Just War
Criteria».
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content. States are required to apply for permission to apply to their citizens and to
the international organizations of which they are members. Secondly, the use of
force, disproportionate to the threat in scope and use of means of defeat, may also
result in the State's resorting to force in public opinion to ensure its military security
no longer meet the criteria for the fairness of the use of force. The proportionality of
the use of force can be achieved by the use of non-military means of combat -
economic or information pressure, through the use of the resources of regional
organizations, etc.

To assess the fairness of the act of addressing force, the international
community has full access to information on the causes of conflict, available
resources to resolve it, means and methods, etc. that was completely impossible,
both in the era of the establishment of the sovereign state system and in the initial
period of development of universal organizations in the field of international
security.

The rules of modern international law, which States invoke when making
statements about the legitimacy of their appeal to force, ensure that force is used in
accordance with the requirements of necessity and proportionality and prohibits the
use of force for retribution and punishment. The explanation of the necessity must
be proved by the states in the UN Security Council in any appeal to force.

Also, the current situation around the criteria of a just war is determined by
the existing obligations of the “victor states” and the international system as a whole
in relation to the “defeated” actors: the relations between the parties to conflicts do
not end after the end of the act of using force. The “winners” are obliged to create
conditions that exclude the resumption of new hostilities, as well as to create decent
living conditions for the population of actors who are “not states”. It is about
confirming the new content of the system of norms for organizing international
interactions in the field of security - the ius post bellum that best describes the state
of the modern security environment.

These norms are formed mainly as a result of the collective peacekeeping

practice of both the UN as a whole and groups of states that unite around common
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interests. Such activities, it seems, should be aimed largely at creating civil
Institutions in states destroyed in the course of civil conflicts and other situations of
violence, in order to assert in them the values that are important for the main

international actors.

INFERENCES

The use of armed force by one State against another state is prohibited and
constitutes an international crime of aggression unless it is a self-defense measure in
response to an armed attack or participation in sanctions under the UN Security
Council.

Meanwhile, modern international relations certainly show that the strongest
States often resort to armed force for the sake of their own but not common interests.

All this undoubtedly necessitates greater cooperation in international security.

As a result of the dissertation study, the following conclusions were drawn:

1. The UN Charter not only defines the conditions under which the right to
self-defense arises, but also sets limits within which the right is permitted. Moreover,
the Charter puts the very exercise of the right to self-defense under international
control by the Security Council.

2. Despite the prohibition of war and the enshrining of the principle of
prohibition of the use of force and the threat of its use, it is now possible to report
situations where use of force in international relations recognizes fair, though
wrongful.

3. The UN Security Council is the body responsible for maintaining
international peace and security. In the event of a threat to peace, the Security
Council may apply non-military and military measures (Article 41-42 of the UN
Charter).

4. Chapter VII of the UN Charter regulates the category of lawful use of force
by States as an exception to the general rule on the non-use of force in international

relations, as an extreme measure that is used only when all peaceful means are
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exhausted to maintain or restore international peace and security.

5. With the emergence of new threats to peace, the doctrines of the legality of
a "pre-emptive strike" against States and "non-State" actors, which, in the view of a
State or group of States, may in the future pose a potential threat.

The emergence of new threats requires the search for new approaches to the
conditions and methods of cross-border use of force. But no State can claim the
monopoly right to use force against other sovereign States at its discretion. The
search for new approaches must be carried out collectively, and above all within the
framework of the United Nations, which, in its very idea, is designed to eliminate
the unilateral use of force in international relations.

7. Self-defense is a legitimate response to an act of aggression. The UN
Charter recognizes the right of a state to individual or collective self-defense in the
event of an armed attack.

8. The right to self-defense of the State from external aggression is enshrined
both in international law (in universal and regional agreements) and in national laws
of States.

In modern international relations, there are several concepts of self-defense:

- self-defense as defense against an actual attack;

- self-defense as an exception to the general prohibition on the use of force or
threat of force;

- self-defense as a circumstance that excludes the assignment of international
responsibility.

10. In addition to repelling an act of aggression, the use of armed force is
possible in any threat to peace and any violation of peace (if peaceful means of
resolving international disputes are insufficient). At the same time, it is possible to
apply collective measures within the framework of the UN or regional organizations,
as well as within the framework of interim agreements. However, such measures can
also be applied only with the approval of the UN Security Council.

Thus, based on the general definitions of the political mechanism given in the

study, we can describe the technology of political legitimation of acts of the use of
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force in international relations as an appeal to a set of political mechanisms that
ensure the coordination of the wills of the subjects of international relations in the
process of protecting national interests, which includes the following elements:

the goal: to maintain international peace and security by taking effective
collective and individual measures to prevent and eliminate the threat to peace and
to suppress acts of aggression or other violations of peace;

ways: use of force (threat of use of force);

procedures: Statement (challenging) the political and legal justification for the
act of use of force within the UN paradigm;

harmonizing the content of the common values of the international
community: assigning international responsibility.

The current content of the process of justifying the fairness of resorting to
military means of conflict resolution can be expressed by a number of principles that
determine that the use of force is fair if:

- itis used as a last resort. All non-violent means of resolving the conflict must
be used before access to force can be deemed justified,;

- it is used by the recognized government. Even just reasons cannot be grounds
for the actions of individuals or groups that do not exercise authority authorized by
the power that the people of the State as a whole and/or the world community
considers legitimate;

- purposed to correct wrongful harm. For example, an armed attack on a State
Is always seen as a just reason to turn to force (in self-defense) (in this case, the
legality of the enemy's reason for resorting to force is not essential, since the appeal
to force must be authorized by the UN Security Council);

-there is a significant chance of success. The loss of human and damage
suffered in a knowingly hopeless attempt to change the status quo by military means
cannot be morally justified in modern moral paradigm;

- the ultimate goal of the just use of force is to restore peace. And, most
importantly, the peace established after the war must be more perfect than the world

that would exist if there were no resort to war. The benefits of resorting to war should
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outweigh the possible losses;?*

- violence used in the reciprocal use of force must be proportionate to the
damage caused. States are prohibited from using the force disproportionately of the
purpose of military action, which should be limited only to altering injustice, which
in turn, while not revised, could cause a new conflict;

- the used means and methods of warfare enable States to conduct
discriminatory military action. Protected persons (in the definition of IHL) may not
be a legitimate military target.

-the international community, and the adversary in the first place, are notified
of the reasons for turning to force and the impossibility of using other "non-military"
means of conflict resolution.??

It is obvious that these principles can be interpreted very broadly. The study
of each of them, in turn, requires the study of geopolitical conditions, both related to
the use of force and the resulting®?3 ones.

In accordance with the UN Charter's system of principles, any use of force
authorized by the Security Council is permissible. All other cases of states turning
to force, in accordance with the "restrictive theory of the use of force," are supposed
to be unlawful.

The latter may include, for example, the use of force for territorial
acquisitions, to correct injustices, and in support of self-determination movements.
At the same time, the definition of "injustice" is always subjective. And if states are
allowed to turn to force to promote their own (not universal) notions of justice, then
almost any appeal to force can be legalized.

The analysis of the practice of states shows that in real international life the

system of principles of the UN Charter does not impose insurmountable restrictions

251 Gee: Leaning, Jennifer. Was the Afghan conflict a just war? British Medical Journal (International edition).
London: Feb. 9, 2002. Vol. 324, Iss. 7333; Pg. 353.
22ibid.
253 See, for example: Kopoctenes C.B., ITspk B.B. CoBpemenHas napajurma 6€30MacHOCTH [T TOCYIapCTB
Banruiickoro pernona // Borpockl HanmoHanbHbBIX U (heiepaTHBHBIX oTHOmEeHHH. Beimyck 12(69). 2020. C. 2872-
2882; Kopocrenes C.B., ITspk B.B. Yuer reononutudecknx (akTopoB B Iporiecce BEI0Opa crioco0oB
pa3rpaHUYCHUS] MOPCKHX IIPOCTPAHCTB B ApKTHKE // Bormpock! HalMOHANBHBIX U (eepaTUBHBIX OTHOLICHHUH.
Bemyck 2(41). 2018.
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on the conversion of states to force and allows them to use it to restore justice in
their own understanding, to carry out reprisals, to pre-empt threats to national
security and even to shared common interests of world community.

In the course of the government's efforts to legitimize acts (political and legal
justification) of acts of force, it is necessary not only to investigate the conceptual
apparatus proposed in the UN GA Resolutions, the materials of the UN International
Law Commission, and other bodies, but also to find out:

- whether the dispute has been brought before the UN Security Council or the
international judiciary in similar factual circumstances;

- what arguments were made by the parties to the dispute during the discussion
of the situation in the UN Security Council, in the international judicial body, and
what decisions were taken;

- what content has been identified by an international organization or

international judicial authority for such categories as "breach of peace,” "threat to

peace,"” "aggression,” "armed attack;

- whether the criteria for "imminence" of a threat had been investigated, as the
criteria for "necessity" and "proportionality” of the use of force had been claimed;

- how the vote took place (for, against, abstained);

- whether the decision of an international organization or an international
judicial body had been implemented and implemented;

- which sanctions were imposed by international organizations, or individual
States, on the basis of decisions of international organizations or an international
judicial body, and how they were implemented;

- has the status quo been restored after the conflict has been resolved?

On the basis of the practice studied, we have identified "political and legal
restrictions", i.e., identified those "thresholds" whose excess was defined by States
as non-legitimate use of force, i.e., when the use of force was declared "un
necessitate” and "disproportionate”.

States most often claim the legitimacy of resorting to force in the

circumstances of an "armed attack" and an "imminent attack."
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In the event of an "armed attack™ States are allowed to use force in response
under Article 51 of the UN Charter. The only limitation to this right would be the
traditional requirements of necessity and proportionality.

In the event of an "imminent attack", States are expected to be allowed to use
force in response to "imminent danger". It is clear that States are not required to wait
for the military to be used against it before they can legitimately take defensive
action.

Based on the capabilities of modern means and methods of warfare, the right
of self-defense loses any importance at all if the State is required to take the first
strike before it can retaliate. By accepting pre-emptive self-defense as a valid basis
for resorting to force, we believe that the burden of proof falls on the State that
exercised the right. The State must show that an armed attack (aggression against it)
was indeed "imminent” and that its pre-emptive actions were necessary.

The "threshold of armed attack" for each State, which gives it the right to use
force, is determined by it independently on the basis of a study of a number of
interconnected factors, of which the most significant is the severity of the damage
(in the case of pre-emption - presumably) caused to it by the internationally opposed
acts of other actors.

It must be assumed that the recourse to self-defense, including pre-emptive
action against "non-States™ may be considered permissible in the existence of several
circumstances.

First, the State may take forceful action against the perpetrator of an attack
under the jurisdiction of another State if the "host State" is unable or unwilling to
take any steps to suppress that perpetrator, especially in situations of humanitarian
necessity. In the absence of evidence of support or sponsorship of the perpetrator of
the attack by the "host State", the victim State may not use force against the objects
of the "host State". The actions of the victim State of the attack may be directed
solely against the perpetrator of the attack.

Secondly, the victim State has the right to use force directly against the State

that provides support or sponsors the activities of the perpetrators of terrorist acts.
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For an "armed attack" to be linked to a State sponsoring or supporting
attackers, it is necessary that the victim State prove that the consequences of action
against it have a direct link to state support.

For example, if it is proven that the State provided armament and logistical
support to the perpetrators of the attack, and that these terrorists used this assistance
In carrying out actions that reached the "threshold of an armed attack", then the
sponsoring or supporting State may be considered to be actually involved in an
"armed attack". Under the circumstances, the victim State may use force to defend
against a State linked to terrorism.

The use of anticipatory mechanisms is an integral part of the national security
system, since it is not possible to wage war against terrorist organizations without
the active use of this doctrine of restrictive interpretation of the provisions of the UN
Charter, which has been challenged by proponents.

Pre-emptive and preventive action, defined in similar terms of international
law but differing in object, is evidently within the scope of international law, which
requires particularly fine interpretation and application in the course of the
formulation and protection of national interests.

The modern content of the legal component of the doctrine of pre-emptive
self-defense contributes to the complexity of the application of pre-emptive
mechanisms. The formulas used, such as: "countering an imminent and inevitable
threat"”, "impact on potential and projected sources", "the presence of an immediate
and serious danger threatening the vital interests of the State, leaving no choice of
other means and time to react”, do not provide with grounds any political
justification for the international legitimization of acts of force.

Military planners target force against specific objects - enemy forces and
facilities, infrastructure, and not against “vital interests” of the state, as well as its
values.

The right, as just one of the instruments of the state's foreign policy, cannot
define any element of the national power of the state as posing an "imminent and

obvious threat" is not even a military skill, but rather a theory of national security.
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It is clear that there is a need to establish a link between the use of force, the
legal relations that result in the use of force against such a target (determining the
nature of international responsibility) and the State's actions to legitimize the use of
force.

The paper proposes a gradation of pre-emptive action with the comparison of
objects of use of force and the relevant political justification for the actions of states:
- pre-emptive action - force is used against the formations of the armed forces of

the State, all or who pose a direct threat to elements of military infrastructure;

- actions to pre-empt- intentions force is used against certain elements of the state's
infrastructure, as well as non-state structures that pose a threat to other members
of the international community: possible means of production, delivery of WMD;
terrorist organizations, etc.;

- preventive action- force is used against the state as a whole.

The definition of objects of use of force, in turn, allows to identify the totality
of legal relations that will arise between states in the tasks of protecting national
interests, to determine legal restrictions on the use of force, and as a result, to identify
the contours of the strategy of legitimization of acts of use of force and its political-
legal methods, considered in the work - the method of political and legal justification
of the use of force, and the method of statement of the strategy - the method of
strategic legalization.

The existence of such a system of rules makes it easier to legitimize acts of

force with the least "reputational” losses to States.
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